
8 

23 CFR Ch. I (4–1–10 Edition) § 1.5 

to comply with the Federal laws and 
the regulations in this part. 

§ 1.5 Information furnished by State 
highway departments. 

At the request of the Administrator 
the State highway department shall 
furnish to him such information as the 
Administrator shall deem desirable in 
administering the Federal-aid highway 
program. 

§ 1.7 Urban area boundaries. 
Boundaries of an urban area shall be 

submitted by the State highway de-
partment and be approved by the Ad-
ministrator prior to the inclusion in a 
program of any project wholly or part-
ly in such area involving funds author-
ized for and limited to urban areas. 

§ 1.8 [Reserved] 

§ 1.9 Limitation on Federal participa-
tion. 

(a) Federal-aid funds shall not par-
ticipate in any cost which is not in-
curred in conformity with applicable 
Federal and State law, the regulations 
in this title, and policies and proce-
dures prescribed by the Administrator. 
Federal funds shall not be paid on ac-
count of any cost incurred prior to au-
thorization by the Administrator to 
the State highway department to pro-
ceed with the project or part thereof 
involving such cost. 

(b) Notwithstanding the provisions of 
paragraph (a) of this section the Ad-
ministrator may, upon the request of a 
State highway department, approve 
the participation of Federal-aid funds 
in a previously incurred cost if he 
finds: 

(1) That his approval will not ad-
versely affect the public, 

(2) That the State highway depart-
ment has acted in good faith, and that 
there has been no willful violation of 
Federal requirements, 

(3) That there has been substantial 
compliance with all other require-
ments prescribed by the Administrator, 
and full compliance with requirements 
mandated by Federal statute, 

(4) That the cost to the United States 
will not be in excess of the cost which 
it would have incurred had there been 
full compliance, and 

(5) That the quality of work under-
taken has not been impaired. 

(c) Any request submitted under 
paragraph (b) of this section shall be 
accompanied by a detailed description 
of the relevant circumstances and 
facts, and shall explain the necessity 
for incurring the costs in question. 

[38 FR 18368, July 10, 1973] 

§ 1.11 Engineering services. 

(a) Federal participation. Costs of en-
gineering services performed by the 
State highway department or any in-
strumentality or entity referred to in 
paragraph (b) of this section may be el-
igible for Federal participation only to 
the extent that such costs are directly 
attributable and properly allocable to 
specific projects. 

(b) Governmental engineering organiza-
tions. The State highway department 
may utilize, under its supervision, the 
services of well-qualified and suitably 
equipped engineering organizations of 
other governmental instrumentalities 
for making surveys, preparing plans, 
specifications and estimates, and for 
supervising the construction of any 
project. 

(c) Railroad and utility engineering or-
ganizations. The State highway depart-
ment may utilize, under its super-
vision, the services of well-qualified 
and suitably equipped engineering or-
ganizations of the affected railroad 
companies for railway-highway cross-
ing projects and of the affected utility 
companies for projects involving util-
ity installations. 

(d) [Reserved] 
(e) Responsibility of the State highway 

department. The State highway depart-
ment is not relieved of its responsibil-
ities under Federal law and the regula-
tions in this part in the event it uti-
lizes the services of any engineering or-
ganization under paragraphs (b), (c) or 
(d) of this section. 

[25 FR 4162, May 11, 1960, as amended at 53 
FR 18276, May 23, 1988; 57 FR 60728, Dec. 22, 
1992; 66 FR 58666, Nov. 23, 2001] 

§ 1.23 Rights-of-way. 

(a) Interest to be acquired. The State 
shall acquire rights-of-way of such na-
ture and extent as are adequate for the 
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construction, operation and mainte-
nance of a project. 

(b) Use for highway purposes. Except 
as provided under paragraph (c) of this 
section, all real property, including air 
space, within the right-of-way bound-
aries of a project shall be devoted ex-
clusively to public highway purposes. 
No project shall be accepted as com-
plete until this requirement has been 
satisfied. The State highway depart-
ment shall be responsible for pre-
serving such right-of-way free of all 
public and private installations, facili-
ties or encroachments, except (1) those 
approved under paragraph (c) of this 
section; (2) those which the Adminis-
trator approves as constituting a part 
of a highway or as necessary for its op-
eration, use or maintenance for public 
highway purposes and (3) informational 
sites established and maintained in ac-
cordance with § 1.35 of the regulations 
in this part. 

(c) Other use or occupancy. Subject to 
23 U.S.C. 111, the temporary or perma-
nent occupancy or use of right-of-way, 
including air space, for nonhighway 
purposes and the reservation of sub-
surface mineral rights within the 
boundaries of the rights-of-way of Fed-
eral-aid highways, may be approved by 
the Administrator, if he determines 
that such occupancy, use or reserva-
tion is in the public interest and will 
not impair the highway or interfere 
with the free and safe flow of traffic 
thereon. 

§ 1.27 Maintenance. 
The responsibility imposed upon the 

State highway department, pursuant 
to 23 U.S.C. 116, for the maintenance of 
projects shall be carried out in accord-
ance with policies and procedures 
issued by the Administrator. The State 
highway department may provide for 
such maintenance by formal agreement 
with any adequately equipped county, 
municipality or other governmental in-
strumentality, but such an agreement 
shall not relieve the State highway de-
partment of its responsibility for such 
maintenance. 

§ 1.28 Diversion of highway revenues. 
(a) Reduction in apportionment. If the 

Secretary shall find that any State has 
diverted funds contrary to 23 U.S.C. 

126, he shall take such action as he 
may deem necessary to comply with 
said provision of law by reducing the 
first Federal-aid apportionment of pri-
mary, secondary and urban funds made 
to the State after the date of such find-
ing. In any such reduction, each of 
these funds shall be reduced in the 
same proportion. 

(b) Furnishing of information. The Ad-
ministrator may require any State to 
submit to him such information as he 
may deem necessary to assist the Sec-
retary in carrying out the provisions of 
23 U.S.C. 126 and paragraph (a) of this 
section. 

§ 1.32 Issuance of directives. 

(a) The Administrator shall promul-
gate and require the observance of poli-
cies and procedures, and may take 
other action as he deems appropriate 
or necessary for carrying out the provi-
sions and purposes of Federal laws, the 
policies of the Federal Highway Ad-
ministration, and the regulations of 
this part. 

(b) The Administrator or his dele-
gated representative, as appropriate, is 
authorized to issue the following type 
of directives: 

(1) Federal Highway Administration 
Regulations are issued by the Adminis-
trator or his delegate, as necessary, to 
implement and carry out the provi-
sions of title 23 U.S.C., relating to the 
administration of Federal aid for high-
ways, direct Federal programs and 
State and community safety programs; 
and title 49 U.S.C., relating to motor 
carrier safety; and other applicable 
laws and programs under his jurisdic-
tion. 

(2) Notices are temporary issuances 
transmitting one-time or short-term 
instructions or information which is 
expected to remain in effect for less 
than 90 days or for a predetermined pe-
riod of time normally not to exceed one 
year. 

(3) Orders are directives limited in 
volume and contain permanent or 
longlasting policy, instructions, and 
procedures. FHWA Orders are to be 
used primarily as internal FHWA direc-
tives. 
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