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Office of the Secretary, HUD § 81.74 

(d) Nondisclosure during pendency. Ex-
cept as may otherwise be required by 
law, during the time any Request for 
Proprietary Treatment under § 81.73 is 
pending determination by the Sec-
retary, the data or information sub-
mitted by the GSE that is the subject 
of the request shall not be disclosed to, 
or be subject to examination by, the 
public or any person or representative 
of any person or agency outside of 
HUD. 

§ 81.74 Secretarial determination on 
GSE request. 

(a) General. The Secretary shall re-
view all Requests for Proprietary 
Treatment from the GSEs, along with 
any other information that the Sec-
retary may elicit from other sources 
regarding the Request. 

(b) Factors for proprietary treatment. 
Except as provided in paragraph (c) of 
this section, in making the determina-
tion of whether to accord proprietary 
treatment to mortgage data or AHAR 
information, the Secretary’s consider-
ations shall include, but are not lim-
ited to: 

(1) The type of data or information 
involved and the nature of the adverse 
consequences to the GSE, financial or 
otherwise, that would result from dis-
closure, including any adverse effect on 
the GSE’s competitive position; 

(2) The existence and applicability of 
any prior determinations by HUD, any 
other Federal agency, or a court, con-
cerning similar data or information; 

(3) The measures taken by the GSE 
to protect the confidentiality of the 
mortgage data or AHAR information in 
question, and similar data or informa-
tion, before and after its submission to 
the Secretary; 

(4) The extent to which the mortgage 
data or AHAR information is publicly 
available including whether the data or 
information is available from other en-
tities, from local government offices or 
records, including deeds, recorded 
mortgages, and similar documents, or 
from publicly available data bases; 

(5) The difficulty that a competitor, 
including a seller/servicer, would face 
in obtaining or compiling the mortgage 
data or AHAR information; and 

(6) Such additional facts and legal 
and other authorities as the Secretary 

may consider appropriate, including 
the age of the mortgage data (see 24 
CFR 81.75(b)(3)), or the extent to which 
particular mortgage data or AHAR in-
formation, when considered together 
with other information, could reveal 
proprietary information. 

(c) Alternative criterion for mortgage 
data or AHAR information subject to a 
temporary order, final order, or regulation 
in effect. Where the request for propri-
etary treatment pertains to mortgage 
data or AHAR information that has 
been deemed proprietary by the Sec-
retary under a temporary order, final 
order, or regulation in effect, the Sec-
retary shall grant the request with re-
spect to any mortgage data or AHAR 
information which comes within the 
order or regulation. 

(d) Determination of proprietary treat-
ment. The Secretary shall determine, as 
expeditiously as possible, whether 
mortgage data or AHAR information 
designated as proprietary by a GSE is 
proprietary information, or whether it 
is not proprietary and subject to inclu-
sion in the public-use database and 
public release notwithstanding the 
GSE’s request. 

(e) Action when according proprietary 
treatment to mortgage data and AHAR in-
formation. (1) When the Secretary de-
termines that mortgage data or AHAR 
information designated as proprietary 
by a GSE is proprietary, and the mort-
gage data or AHAR information is not 
subject to a temporary order, a final 
order, or a regulation in effect pro-
viding that the mortgage data or 
AHAR information is not subject to 
public disclosure, the Secretary shall 
notify the GSE that the request has 
been granted. In such cases, the Sec-
retary shall issue either a temporary 
order, a final order, or a regulation 
providing that the mortgage data or in-
formation is not subject to public dis-
closure. Such a temporary order, final 
order, or regulation shall: 

(i) Document the reasons for the de-
termination; and 

(ii) Be provided to the GSE, made 
available to members of the public, and 
published in the FEDERAL REGISTER, 
except that any portions of such order 
or regulation that would reveal the 
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24 CFR Subtitle A (4–1–10 Edition) § 81.75 

proprietary information shall be with-
held from public disclosure. Publica-
tions of temporary orders shall invite 
public comments when feasible. 

(2) Where the Secretary determines 
that such mortgage data or informa-
tion is proprietary, the Secretary shall 
not make it publicly available, except 
as otherwise provided in accordance 
with this subpart. 

(f) Determination not to accord propri-
etary treatment to mortgage data and 
AHAR information or to seek further in-
formation. When the Secretary deter-
mines that such mortgage data or 
AHAR information designated as pro-
prietary by a GSE may not be propri-
etary, that the request may be granted 
only in part, or that questions exist 
concerning the request, the following 
procedure shall apply: 

(1) The Secretary shall provide the 
GSE with an opportunity for a meeting 
with HUD to discuss the matter, for 
the purpose of gaining additional infor-
mation concerning the request. 

(2) Following the meeting, based on 
the Secretary’s review of the mortgage 
data or AHAR information that is the 
subject of a request and the GSE’s ob-
jections, if any, to disclosure of such 
mortgage data or AHAR information, 
the Secretary shall make a determina-
tion: 

(i) If the Secretary determines to 
withhold from the public-use database 
as proprietary the mortgage data or 
AHAR information that is the subject 
of a request, the procedures in para-
graph (e) of this section shall apply; or 

(ii) If the Secretary determines that 
any mortgage data or AHAR informa-
tion that is the subject of a request is 
not proprietary, the Secretary shall 
provide notice in writing to the GSE of 
the reasons for this determination, and 
such notice shall provide that the Sec-
retary shall not release the mortgage 
data or AHAR information to the pub-
lic for 10 working days. 

[60 FR 61888, Dec. 1, 1995, as amended at 70 
FR 69031, Nov. 10, 2005] 

§ 81.75 Proprietary information with-
held by order or regulation. 

(a) Secretarial determination of propri-
etary classification. Following a deter-
mination by the Secretary that mort-
gage data or AHAR information are 

proprietary information under 
FHEFSSA, the Secretary shall expedi-
tiously issue a temporary order, final 
order, or regulation withholding the 
mortgage data or AHAR information 
from the public-use database and from 
public disclosure by HUD in accordance 
with 12 U.S.C. 4546. The Secretary may, 
from time to time, by regulation or 
order, issue a list providing that cer-
tain mortgage data or AHAR informa-
tion shall be treated as proprietary in-
formation. 

(b) Modification of proprietary classi-
fication—(1) General. The Secretary 
may, based upon a consideration of the 
factors in § 81.74(b), modify a previous 
determination that mortgage data or 
AHAR information are proprietary in-
formation (and may also make con-
forming changes to the list designating 
certain mortgage data or AHAR infor-
mation as proprietary information) by 
regulation, or by order using the proce-
dures described in paragraph (d) of this 
section, as applicable. 

(2) Release of data following a modifica-
tion of proprietary classification. Fol-
lowing the Secretary’s determination 
under paragraph (b)(1) of this section 
to modify a previous proprietary deter-
mination by reclassifying certain 
mortgage data as non-proprietary, the 
Secretary shall release the reclassified, 
non-proprietary mortgage data to the 
public both prospectively and for all 
prior years’ public use databases, un-
less otherwise provided by the Sec-
retary. 

(3) Release of aged data. The Secretary 
may determine, through case-by-case 
consideration of individual data ele-
ments under paragraph (b)(1) of this 
section, that certain mortgage data 
previously determined to be propri-
etary may lose their proprietary status 
if they are at least five years old (as 
measured from the end of the calendar 
year to which the mortgage data per-
tain). The Secretary will evaluate the 
age of the data as one of the relevant 
factors that may be considered under 
24 CFR 81.74(b)(6). If the Secretary de-
termines that such aged mortgage data 
have lost their proprietary status, 
these data shall be released publicly. 

(c) Release of aggregated data derived 
from proprietary loan-level data. The 
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