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a proprietary mortgagor, at the mort-
gagee’s option and subject to 24 CFR 
242.49, may provide any such required 
equity in the form of a letter of credit. 

[72 FR 67546, Nov. 28, 2007, as amended at 73 
FR 35922, June 25, 2008] 

§ 242.24 Initial operating costs. 

In the case of a new hospital or a hos-
pital expansion, HUD shall establish, 
on a case-by-case basis, the amount of 
initial operating capital, if any, that 
must be deposited in cash or a letter of 
credit (or combination) to be available 
to the new hospital upon commence-
ment of operations. Generally, the ini-
tial operating capital other than 
AMPO shall not be borrowed funds un-
less HUD determines that there are off-
setting financial strengths to com-
pensate for the risk associated with 
borrowing. 

Subpart C—Mortgage 
Requirements 

§ 242.25 Mortgage form and disburse-
ment of mortgage proceeds. 

(a) Mortgage form. The mortgage shall 
be: 

(1) Executed on a form approved by 
HUD for use in the jurisdiction in 
which the property covered by the 
mortgage is situated; the form shall 
not be changed without the prior writ-
ten approval of HUD. 

(2) Executed by an eligible mort-
gagor. 

(b) Disbursement of mortgage proceeds. 
The mortgagee shall be obligated, as a 
part of the mortgage transaction, to 
disburse the principal amount of the 
mortgage to (or for the account of) the 
mortgagor or to his or her creditors for 
his or her account and with his or her 
consent. 

§ 242.26 Agreed interest rate. 

(a) The mortgage shall bear interest 
at the rate or rates agreed upon by the 
mortgagee and the mortgagor. 

(b) The amount of any increase ap-
proved by HUD in the mortgage 
amount between initial and final en-
dorsement in excess of the amount that 
HUD had committed to insure at ini-
tial endorsement shall bear interest at 

the rate agreed upon by the mortgagee 
and the mortgagor. 

§ 242.27 Maturity. 
The mortgage shall have a maturity 

not to exceed 25 years from the date 
amortization begins. 

§ 242.28 Allowable costs for consult-
ants. 

Consulting fees for work essential to 
the development of the project may be 
included in the insured mortgage. Al-
lowable consulting fees include those 
for analysis of market demand, ex-
pected revenues, and costs; site anal-
ysis; architectural and engineering de-
sign; and such other fees as HUD may 
determine to be essential to project de-
velopment. Fees for work performed 
more than 2 years prior to application 
are not allowable. Fees for work per-
formed by any party with an identity 
of interest with the proposed mort-
gagor or mortgagee are not allowable. 

§ 242.29 Payment requirements. 
The mortgage shall provide for pay-

ments on the first day of each month 
in accordance with an amortization 
plan agreed upon by the mortgagor, the 
mortgagee, and HUD. 

§ 242.30 Application of payments. 
All payments to be made by the 

mortgagor to the mortgagee shall be 
added together and the aggregate 
amount thereof shall be paid by the 
mortgagor each month in a single pay-
ment. The mortgagee shall apply each 
payment received to the following 
items in the following order: 

(a) Premium charges under the con-
tract of mortgage insurance; 

(b) Ground rents, taxes, special as-
sessments, and fire and other hazard 
insurance premiums; 

(c) Interest on the mortgage; and 
(d) Amortization of the principal of 

the mortgage. 

§ 242.31 Accumulation of accruals. 
(a) The mortgage shall provide for 

payments by the mortgagor to the 
mortgagee on each interest payment 
date of an amount sufficient to accu-
mulate, in the hands of the mortgagee 
one payment period prior to its due 
date, the next annual MIP payable by 
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the mortgagee to HUD. Such payments 
shall continue only so long as the con-
tract of insurance shall remain in ef-
fect. 

(b) The mortgage shall provide for 
such equal monthly payments by the 
mortgagor to the mortgagee as will 
amortize the ground rents, if any, and 
the estimated amount of all taxes, 
water charges, special assessments, and 
fire and other hazard insurance pre-
miums, within a period ending one 
month prior to the dates on which the 
same become delinquent. The mortgage 
shall further provide that such pay-
ments shall be held by the mortgagee, 
for the purpose of paying such items 
before they become delinquent. The 
mortgage shall also make provision for 
adjustments in case such estimated 
amounts shall prove to be more, or 
less, than the actual amounts so paid 
therefore by the mortgagor. Notwith-
standing the foregoing, in particular 
circumstances, a mortgagor may pur-
chase required fire and hazard insur-
ance through a consortium of affiliated 
institutions or related organizations 
or, in the case of public institutions, 
through required state purchasing ar-
rangements. In such circumstances, 
the mortgage accrual requirement may 
be modified to reflect circumstances in 
which it is inappropriate for the mort-
gagee to collect monthly payments and 
to make payments on behalf of the 
mortgagor. 

§ 242.32 Covenant against liens. 

The mortgage shall contain a cov-
enant against the creation by the 
mortgagor of any liens against the 
property, except for such liens as may 
be approved by HUD. 

§ 242.33 Covenant for malpractice, fire, 
and other hazard insurance. 

The mortgage shall contain a cov-
enant binding the mortgagor to main-
tain adequate liability, fire, and ex-
tended coverage insurance on the prop-
erty. The mortgage shall also contain a 
covenant binding the mortgagor to 
maintain adequate malpractice cov-
erage. All coverage shall be acceptable 
to the mortgagee or HUD. 

[73 FR 35923, June 25, 2008] 

§ 242.35 Mortgage lien certifications. 

At initial and/or final endorsement of 
the mortgage note, each of the fol-
lowing requirements must be met: 

(a) The mortgage is the first lien 
upon and covers all of the property 
used in the operation of the entire hos-
pital; 

(b) The property upon which the im-
provements have been made or con-
structed and the equipment financed 
with mortgage proceeds are free and 
clear of all liens other than the insured 
mortgage and such other secondary 
liens as may be approved by HUD; 

(c) The Security Agreement and Uni-
form Commercial Code filings establish 
a first lien on the personalty of the 
mortgagor, including but not limited 
to equipment acquired with mortgage 
proceeds or otherwise not subject to a 
prior lien; 

(d) The mortgagor has notified HUD 
in writing of all unpaid obligations in 
connection with the mortgage trans-
action, the purchase of the mortgaged 
property, the construction or substan-
tial rehabilitation of the project, or the 
purchase of the equipment financed 
with mortgage proceeds. 

[72 FR 67546, Nov. 28, 2007, as amended at 73 
FR 35923, June 25, 2008] 

§ 242.37 Mortgage prepayment. 

(a) Prepayment privilege. Except as 
provided in paragraph (c) of this sec-
tion or otherwise established by HUD, 
the mortgage shall contain a provision 
permitting the mortgagor to prepay 
the mortgage in whole or in part upon 
any interest payment date, after giving 
the mortgagee a 30-day notice in writ-
ing in advance of its intention to so 
prepay. The 30-day notice may be ex-
tended with the prior written approval 
of HUD. 

(b) Prepayment charge. The mortgage 
may contain a provision for such 
charge, in the event of prepayment of 
principal, as may be agreed upon be-
tween the mortgagor and the mort-
gagee, subject to the following: 

(1) The mortgagor shall be permitted 
to prepay up to 15 percent of the origi-
nal principal amount of the mortgage 
in any one calendar year without any 
such charge. 
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(2) Any reduction in the original 
principal amount of the mortgage re-
sulting from the certification of cost, 
which HUD may require, shall not be 
construed as a prepayment of the mort-
gage. 

(c) Prepayment of bond-financed or 
GNMA-securitized mortgages. Where the 
mortgage is given to secure GNMA 
mortgage-backed securities or a loan 
made by a lender that has obtained the 
funds for the loan by the issuance and 
sale of bonds or bond anticipation 
notes, or both, the mortgage may con-
tain a prepayment restriction and pre-
payment penalty charge acceptable to 
HUD as to term, amount, and condi-
tions. 

(d) HUD override of prepayment restric-
tions. In the event of a default, HUD 
may override any lockout, prepayment 
penalty, or combination of penalties in 
order to facilitate a partial or full refi-
nancing of the mortgaged property and 
avoid a claim. 

§ 242.38 Late charge. 
The mortgage may provide for the 

collection by the mortgagee of a late 
charge in accordance with terms, con-
ditions, and standards of HUD for each 
dollar of each payment to interest or 
principal more than 15 days in arrears, 
to cover the expense involved in han-
dling delinquent payments. Late 
charges shall be separately charged to 
and collected from the mortgagor and 
shall not be deducted from any aggre-
gate monthly payment. 

Subpart D—Endorsement for 
Insurance 

§ 242.39 Insurance endorsement. 
Initial endorsement of the mortgage 

note shall occur before any mortgage 
proceeds are insured, and the time of 
final endorsement shall be as set forth 
in paragraph (b) of this section. 

(a) Initial endorsement. The Commis-
sioner shall indicate the insurance of 
the mortgage by endorsing the original 
mortgage note and identifying the sec-
tion of the Act and the regulations 
under which the mortgage is insured 
and the date of insurance. 

(b) Final endorsement. When all ad-
vances of mortgage proceeds have been 
made and all the terms and conditions 

of the commitment have been met to 
HUD’s satisfaction, HUD shall indicate 
on the original mortgage note the total 
of all advances approved for insurance 
and again endorse such instrument. 

(c) Contract rights and obligations. The 
Commissioner and the mortgagee or 
lender shall be bound from the date of 
initial endorsement by the provisions 
of the Contract of Mortgage Insurance 
stated in subpart B of part 207, which is 
hereby incorporated by reference into 
this part. 

§ 242.40 Mortgagee certificate. 
At initial endorsement, the mort-

gagee shall execute a Mortgagee Cer-
tificate in a form prescribed by HUD. 

§ 242.41 Certification of cost require-
ments. 

Before initial endorsement of the 
mortgage for insurance, the mortgagor, 
the mortgagee, and HUD shall enter 
into an agreement in form and content 
satisfactory to HUD for the purpose of 
precluding any excess of mortgage pro-
ceeds over statutory limitations. Under 
this agreement, the mortgagor shall 
disclose its relationship with the build-
er, including any collateral agreement, 
and shall agree: 

(a) To execute a Certificate of Actual 
Costs, upon completion of all physical 
improvements on the mortgaged prop-
erty. 

(b) To apply any cost savings in ac-
cordance with the provisions below. 

§ 242.42 Certificates of actual cost. 
(a) The mortgagor’s certificate of ac-

tual cost, in a form prescribed by HUD, 
shall be submitted upon completion of 
the physical improvements to the sat-
isfaction of HUD and before final en-
dorsement, except that in the case of 
an existing hospital that does not re-
quire substantial rehabilitation and 
where the commitment provides for 
completion of specified repairs after 
endorsement, a supplemental certifi-
cate of actual cost will be submitted 
covering the completed costs of any 
such repairs. The certificate shall show 
the actual cost to the mortgagor, after 
deduction of any kickbacks, rebates, 
trade discounts, or other similar pay-
ments to the mortgagor, any of its offi-
cers, directors, stockholders, partners, 
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