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§ 241.1215 Calculation of insurance 
benefits. 

All of the provisions of § 207.259 of 
this chapter apply to subpart F of this 
part, except that if the lender, at the 
direction of the Commissioner, ac-
quires title to the project at a fore-
closure sale instituted by the holder of 
the senior insured mortgage, the 
amount of the claim determined under 
§ 207.259(c) of this chapter shall also in-
clude an amount bid by the lender to 
satisfy the senior insured mortgage at 
the foreclosure sale. 

§ 241.1220 Termination of insurance 
benefits. 

All of the provisions of § 207.253a of 
this chapter apply to subpart F of this 
part, except that the following shall 
also constitute grounds for termi-
nating the contract of insurance: 

(a) The failure of the lender to notify 
the Commissioner in a timely manner 
of a foreclosure action initiated by the 
holder of the senior insured mortgage; 
and 

(b) The failure of the lender when di-
rected by the Commissioner to assign 
the equity or acquisition loan or bid an 
amount necessary to acquire title to 
the project and convey the project to 
the Commissioner, in accordance with 
§ 241.1210. 

§ 241.1230 No vested right in fund. 
Neither the lender nor the borrower 

shall have any vested or other right in 
the insurance fund under which the 
loan is insured. 

§ 241.1235 Cross default. 
In the event the borrower commits a 

default under a prior recorded insured 
mortgage and the holder thereof initi-
ates a foreclosure proceeding, said de-
fault under the prior recorded insured 
mortgage shall constitute a default 
under the equity or acquisition loan. 

§ 241.1245 Insurance endorsement. 
(a) Endorsement. The Commissioner 

shall indicate his insurance of the eq-
uity loan or acquisition loan by endors-
ing the original credit instrument and 
identifying the section of the Act and 
the regulations under which the loan is 
insured and the date of insurance. 

(b) Endorsement of phased loan. In the 
event the loan is phased, the Commis-
sioner shall indicate his insurance of 
each amount by endorsing the original 
credit instrument and identifying the 
section of the Act and the regulations 
under which such amount is insured 
and the date of the insurance. 

(c) Final advance of phased loan. When 
all advances of a phased loan have been 
made and the terms and conditions of 
the commitment have been complied 
with to the satisfaction of the Commis-
sioner, the Commissioner shall indi-
cate on the original credit instrument 
the total of all advances the Commis-
sioner has approved for insurance and 
again endorse such instrument. 

§ 241.1250 Effect of endorsement. 
From the date that the equity or ac-

quisition loan is endorsed, the Commis-
sioner and the lender shall be bound by 
the provisions of subpart F of this part 
to the same extent as if they had exe-
cuted a contract including the provi-
sions of subpart F of this part and the 
applicable sections of the Act. 

PART 242—MORTGAGE 
INSURANCE FOR HOSPITALS 

Subpart A—General Eligibility 
Requirements 

Sec. 
242.1 Definitions. 
242.2 Program financial self-sufficiency. 
242.3 Encouragement of certain programs. 
242.4 Eligibility for insurance and transi-

tion provision. 
242.5 Eligible mortgagees/lenders. 
242.6 Property requirements. 
242.7 Maximum mortgage amounts. 
242.8 Standards for licensure and methods 

of operation. 
242.9 Physician ownership. 
242.10 Eligible mortgagors. 
242.11 Regulatory compliance required. 
242.13 Parents and affiliates. 
242.14 Mortgage reserve fund. 
242.15 Limitation on refinancing existing 

indebtedness. 

Subpart B—Application Procedures and 
Commitments 

242.16 Applications. 
242.17 Commitments. 
242.18 Inspection fee. 
242.19 Fees on increases. 
242.20 Reopening of expired commitments. 
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242.21 Refund of fees. 
242.22 Maximum fees and charges by mort-

gagee. 
242.23 Maximum mortgage amounts and 

cash equity requirements. 
242.24 Initial operating costs. 

Subpart C—Mortgage Requirements 

242.25 Mortgage form and disbursement of 
mortgage proceeds. 

242.26 Agreed interest rate. 
242.27 Maturity. 
242.28 Allowable costs for consultants. 
242.29 Payment requirements. 
242.30 Application of payments. 
242.31 Accumulation of accruals. 
242.32 Covenant against liens. 
242.33 Covenant for malpractice, fire, and 

other hazard insurance. 
242.35 Mortgage lien certifications. 
242.37 Mortgage prepayment. 
242.38 Late charge. 

Subpart D—Endorsement for Insurance 

242.39 Insurance endorsement. 
242.40 Mortgagee certificate. 
242.41 Certification of cost requirements. 
242.42 Certificates of actual cost. 
242.43 Application of cost savings. 

Subpart E—Construction 

242.44 Construction standards. 
242.45 Early commencement of work. 
242.46 Insured advances—building loan 

agreement. 
242.47 Insured advances for building compo-

nents stored off-site. 
242.48 Insured advances for certain equip-

ment and long lead items. 
242.49 Funds and finances: deposits and let-

ters of credit. 
242.50 Funds and finances: off-site utilities 

and streets. 
242.51 Funds and finances: insured advances 

and assurance of completion. 
242.52 Construction contracts. 
242.53 Excluded contractors. 

Subpart F—Nondiscrimination and Wage 
Rates 

242.54 Nondiscrimination. 
242.55 Labor standards. 

Subpart G—Regulatory Agreement, Ac-
counting and Reporting, and Financial 
Requirements 

242.56 Form of regulation. 
242.57 Maintenance of hospital facility. 
242.58 Books, accounts, and financial state-

ments. 
242.59 Inspection of facilities by Commis-

sioner. 
242.61 Management. 

242.62 Releases of lien. 
242.63 Additional indebtedness and leasing. 
242.64 Current and future property. 
242.65 Distribution of assets. 
242.66 Affiliate transactions. 
242.67 New corporations, subsidiaries, affili-

ations, and mergers. 

Subpart H—Miscellaneous Requirements 

242.68 Disclosure and verification of Social 
Security and Employer Identification 
Numbers. 

242.69 Transfer fee. 
242.70 Fees not required. 
242.72 Leasing of hospital. 
242.73 Waiver of eligibility requirements for 

mortgage insurance. 
242.74 Smoke detectors. 
242.75 Title requirements. 
242.76 Title evidence. 
242.77 Liens. 
242.78 Zoning, deed, and building restric-

tions. 
242.79 Environmental quality determina-

tions and standards. 
242.81 Lead-based paint poisoning preven-

tion. 
242.82 Energy conservation. 
242.83 Debarment and suspension. 
242.84 Previous participation and compli-

ance requirements. 
242.86 Property and mortgage assessment. 
242.87 Certifications. 
242.89 Supplemental loans. 
242.90 Eligibility of mortgages covering hos-

pitals in certain neighborhoods. 
242.91 Eligibility of refinancing trans-

actions. 
242.92 Minimum principal loan amount. 
242.93 Amendment of regulations. 

AUTHORITY: 12 U.S.C. 1709, 1710, 1715b, 1715u, 
and 1715z–7; 42 U.S.C. 3535d. 

SOURCE: 72 FR 67546, Nov. 28, 2007, unless 
otherwise noted. 

Subpart A—General Eligibility 
Requirements 

§ 242.1 Definitions. 
As used in this subpart, the following 

terms shall have the meaning indi-
cated: 

Act means the National Housing Act 
(12 U.S.C. 1701 et seq.). 

Affiliate means a person or entity 
which, directly orindirectly, either 
controls or has the power to control or 
exert significant influence on the 
other, or a person and entity both con-
trolled by a third person or entity, 
which may be a parent entity. Indicia 
of control include, but are not limited 
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to: Interlocking management or owner-
ship, identity of interests among fam-
ily members, shared facilities and 
equipment, common use of employees, 
or a business entity organized fol-
lowing the suspension or debarment of 
a person or entity that has the same or 
similar management, ownership, or 
principal employees as the suspended, 
debarred, ineligible, or voluntarily ex-
cluded person or entity or as defined in 
the Medicare reimbursement regula-
tions. 

AMPO (Allowance for Making 
Project Operational) relates to non-
profit projects and means a fund that is 
primarily for accruals during the 
course of construction for mortgage in-
surance premiums (MIPs), taxes, 
ground rents, property insurance pre-
miums, and assessments, when funds 
available for these purposes under the 
Building Loan Agreement have been 
exhausted; and also for allocation to 
such accruals after completion of con-
struction, if the income from the hos-
pital at that time is insufficient to 
meet such accruals. AMPO may also be 
used for such other purposes as ap-
proved by HUD. Any balance remaining 
unused in the fund at final endorse-
ment will be treated in accordance 
with § 242.43. 

Applicant means a HUD multifamily- 
approved lender that would be the 
mortgagee of record. 

Chronic convalescent and rest means 
skilled nursing services, intermediate 
care services, respite care services, 
hospice services, and other services of a 
similar nature. 

Construction means the creation of a 
new or replacement hospital facility, 
or the substantial rehabilitation of an 
existing facility. The cost of acquiring 
new or replacement equipment may be 
included in the cost of construction. 

Days of cash on hand means the num-
ber of days of operating cash available 
to the hospital, calculated pursuant to 
standards determined by HUD. 

Debt service coverage ratio is a meas-
ure of a hospital’s ability to pay inter-
est and principal with cash generated 
from current operations. Debt service 
ratio is calculated as follows: Debt 
Service Coverage Ratio (total debt 
service coverage on all long-term cap-
ital debt) equals the excess of revenues 
over expenses (not-for-profit) or net in-
come (for-profit) plus interest expense 
plus depreciation expense plus amorti-
zation expense, all divided by current 
portion of long-term debt (including 
capital leases) from the previous year’s 
audited financial statement plus inter-
est expense. The calculation can be ex-
pressed as: 

(Excess of  revenues over expenses OR net income) + interest eexpense + depreciation expense + amortization expense
Current  pportion of  long-term debt [prior year, including capital lleases] + interest expense

Hospital means a facility that has 
been proposed for approval or has been 
approved by HUD under the provisions 
of this subpart, and: 

(1) That provides community services 
for inpatient medical care of the sick 
or injured (including obstetrical care); 

(2) Where not more than 50 percent of 
the total patient days during any year 
are customarily assignable to the cat-
egories of chronic convalescent and 
rest, drug and alcoholic, epileptic, 
mentally deficient, mental, nervous 
and mental, and tuberculosis, except 
that the 50 percent patient day restric-
tion does not apply to Critical Access 
Hospitals (hospitals designated as such 

under the Medicare Rural Hospital 
Flexibility Program) between January 
28, 2008 and July 31, 2011. 

(3) That is a facility licensed or regu-
lated by the state (or, if there is no 
such state law providing for such li-
censing or regulation by the state, by 
the municipality or other political sub-
division in which the facility is lo-
cated) and is: 

(i) A public facility owned by a state 
or unit of local government or by an 
instrumentality thereof, or owned by a 
public benefit corporation established 
by a state or unit of local government 
or by an instrumentality thereof; 

(ii) A proprietary facility; or 
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(iii) A facility of a private nonprofit 
corporation or association. 

Identity of interest means a relation-
ship that must be disclosed and may be 
prohibited pursuant to the require-
ments of the Regulatory Agreement. 
Examples of a prohibited Identity of 
Interest relationship are, but are not 
limited to, a financial or family rela-
tionship between the mortgagor (which 
includes but is not limited to an offi-
cer, director, or partner of the mort-
gagor) and general contractor, subcon-
tractor, seller of the land or property, 
any consultants, or other parties to the 
transaction. 

Mortgage means such classes of first 
liens as are commonly given to secure 
advances on, or the unpaid purchase 
price of, real estate under the laws of 
the state in which the real estate is lo-
cated, together with any mortgage 
note secured thereby. The mortgage 
may be in the form of one or more 
trust mortgages or mortgage inden-
tures or deeds of trust securing notes, 
bonds, or other mortgage notes; and, 
by the same instrument or by a sepa-
rate instrument, it may create a secu-
rity interest in the personalty, includ-
ing, but not limited to, the equipment, 
whether or not the equipment is at-
tached to the realty, and in the reve-
nues and receivables of the hospital. 

Mortgagee or lender means the appli-
cant for insurance or the original lend-
er under a mortgage. 

Mortgagor means the original bor-
rower under a mortgage and its succes-
sors and assigns. 

Mortgage Reserve Fund means a trust 
account, or an account held by the 
mortgagee, for and on behalf of the 
mortgagor, to which the mortgagor 
contributes and from which with-
drawals must be approved by HUD. The 
purpose of the fund is to provide HUD 
a means to assist the hospital to avoid 
mortgage defaults and to preserve the 
value of the mortgaged property and 
the hospital’s business. 

Most recent audited financial statement 
means the audited financial statement 
required under the regulatory agree-
ment for the prior fiscal year. 

Net income means the net income of a 
for-profit entity, or, in the case of a 
nonprofit entity, the excess of revenues 
less expenses. 

Non-operating revenues and expenses 
are those revenues and expenses not di-
rectly related to patient care, hospital- 
related patient services, or the sale of 
hospital-related goods. Examples of 
items classified as non-operating are 
state and federal income tax, general 
contributions, gains and losses from in-
vestments, unrestricted income from 
endowment funds, and income from re-
lated entities. 

Classification of items as operating 
or non-operating shall follow written 
guidance by HUD. 

Operating margin is operating income 
divided by operating revenue, where: 

(1) Operating revenue is the revenue 
from the core patient care operations 
of the hospital. It includes revenues 
from the provision of such items as pa-
tient care (including, but not limited 
to, hospital-based nursing home and 
physicians’ clinics); transfers from 
temporarily restricted accounts that 
are used for current operating ex-
penses; and patient-related activities 
such as the operation of the cafeteria, 
parking facilities, television services 
to patients, sale of medical scrap or 
waste, etc. (Additional sources of rev-
enue, which are classified as non-oper-
ating, are excluded from this measure, 
provided, however, at HUD’s discretion, 
that revenue that has historically been 
received reliably and is expected to 
continue to be received may be consid-
ered operating revenue for under-
writing purposes); and 

(2) Operating income is operating rev-
enue minus operating expenses, where 
operating expenses are the expenses in-
curred in providing patient care, in-
cluding such items as salaries, sup-
plies, and the cost of capital. 

Parent means an organization or enti-
ty that controls or has a controlling 
interest in another organization or en-
tity. 

Personalty means all furniture, fur-
nishings, equipment, machinery, build-
ing materials, appliances, goods, sup-
plies, tools, books, records (whether in 
written or electronic form), computer 
equipment (hardware and software) and 
other tangible or electronically stored 
personal property (other than fixtures) 
that are owned or leased by the bor-
rower or the lessee now or in the future 
in connection with the ownership, 
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management, or operation of the land 
or the improvements or are located on 
the land or in the improvements, and 
any operating agreements relating to 
the land or the improvements, and any 
surveys, plans, specifications, and con-
tracts for architectural, engineering, 
and construction services relating to 
the land or the improvements, chooses 
in action and all other intangible prop-
erty and rights relating to the oper-
ation of, or used in connection with, 
the land or the improvements, includ-
ing all governmental permits relating 
to any activities on the land. Person-
alty also includes all tangible and in-
tangible personal property used for 
health care (such as major movable 
equipment and systems), accounts, li-
censes, bed authorities, certificates of 
need required to operate the hospital 
and to receive benefits and reimburse-
ments under provider agreements with 
Medicaid, Medicare, state and local 
programs, payments from health care 
insurers and any other assistance pro-
viders (‘‘Receivables’’); all permits, in-
struments, rents, lease and contract 
rights, and equipment leases relating 
to the use, operation, maintenance, re-
pair, and improvement of the hospital. 
Generally, intangibles shall also in-
clude all cash and cash escrow funds, 
such as but not limited to: Deprecia-
tion reserve fund or mortgage reserve 
fund accounts, bank accounts, residual 
receipt accounts, all contributions, do-
nations, gifts, grants, bequests, and en-
dowment funds by donors, and all other 
revenues and accounts receivable from 
whatever source paid or payable. All 
personalty shall be securitized with ap-
propriate UCC filings and any excluded 
personalty shall be indicated in the 
Regulatory Agreement. 

Preapplication meeting means a meet-
ing among HUD, a potential mortgagee 
(applicant), and a potential mortgagor 
for mortgage insurance where there 
has been a positive Preliminary Review 
of the proposed project. The 
preapplication meeting is an oppor-
tunity for the potential mortgagee and 
mortgagor to summarize the proposed 
project, for HUD to summarize the ap-
plication process, and for issues that 
could affect the eligibility or under-
writing of the proposed loan to be iden-
tified and discussed. 

Preliminary Review Letter means a let-
ter from HUD to a potential applicant 
communicating the result of the Pre-
liminary Review. The letter may state 
that an application for mortgage insur-
ance would probably not be successful 
and provide the reasons for this deter-
mination, or state that no factors that 
would cause an application to be re-
jected have been identified, and there-
fore there appears to be no bar to the 
applicant proceeding to a 
preapplication meeting. 

Project means the construction 
(which may include replacement of an 
existing hospital facility) or substan-
tial rehabilitation of an eligible hos-
pital, including equipment, which has 
been proposed for approval or has been 
approved by HUD under the provisions 
of this subpart, including the financing 
and refinancing, if any, plus all related 
activities involved in completing the 
improvements to the property. How-
ever, in particular closing documents, 
‘‘project’’ may be used to mean the 
mortgagor entity, the operation of the 
mortgagor, the facility, or all of the 
mortgaged property, depending on the 
context in which it is used. 

Regulatory Agreement means the 
agreement under which all mortgagors 
shall be regulated by HUD, as long as 
HUD is the insurer or holder of the 
mortgage, in a published format deter-
mined by HUD, and such additional 
covenants and restrictions as may be 
determined necessary by HUD on a 
case-by-case basis. 

Secretary means the Secretary of 
Housing and Urban Development or his 
or her authorized representatives. 

Security instrument means a mort-
gage, deed of trust, and any other secu-
rity for the indebtedness, and shall be 
deemed to be the mortgage as defined 
by the National Housing Act, as 
amended, implementing regulations, 
and HUD directives. 

Service area means that geographical 
area, identified by zip codes, from 
which a substantial majority of a hos-
pital’s patients derive. 

State includes the several states, 
Puerto Rico, the District of Columbia, 
Guam, the Trust Territory of the Pa-
cific Islands, American Samoa, and the 
United States Virgin Islands. 
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Substantial rehabilitation means addi-
tions, expansion, remodeling, renova-
tion, modernization, repair, and alter-
ation of existing buildings, including 
acquisition of new or replacement 
equipment. 

Surplus Cash means any cash remain-
ing after all of the following conditions 
have been met: 

(1) Final endorsement of the HUD-in-
sured note has occurred; 

(2) Mortgage payments for the pre-
ceding 12 months have been made when 
due, including any grace period; 

(3) The Debt Service Coverage Ratio 
is greater than or equal to 1.50 in the 
most recent audited financial state-
ments and as of the date of distribu-
tion; 

(4) Days in Accounts Receivable are 
less than or equal to 80 in the most re-
cent audited financial statements and 
as of the date of distribution; 

(5) The average payment period is 
less than or equal to 80 in the most re-
cent audited financial statements and 
as of the date of distribution; 

(6) The Mortgage Reserve Fund 
(MRF) is fully funded as of the date of 
the distribution in conformity with the 
MRF schedule; 

(7) All income, property, and statu-
tory employer payroll taxes and em-
ployee payroll withholding contribu-
tions (including penalties and interest, 
if applicable) have been deposited as of 
the date of the distribution, as re-
quired; 

(8) The Current Ratio is greater than 
or equal to 1.50 in the most recent au-
dited financial statements and imme-
diately after the distribution; 

(9) Days of cash on hand are greater 
than or equal to 21 days in the most re-
cent audited financial statements and 
immediately after the distribution; 

(10) The distribution may not be 
more than 50 percent of Net Income as 
reflected in the most recent audited fi-
nancial statements, unless the Mort-
gagor has an equity financing ratio 
equal to or greater than 20 percent in 
the most recent audited financial 
statements and immediately after the 
distribution; and 

(11) The Equity less any assets ex-
cluded from the mortgaged property is 
greater than 0.00 in the most recent au-
dited financial statements and imme-

diately after the distribution is made. 
As used in this definition: 

‘‘Most recent audited financial state-
ments’’ refers to the audited financial 
statement required under section 242.58 
for the prior fiscal year; 

‘‘Net Income’’ means Net Income for 
for-profit entities; Excess of Revenues 
over Expenses for not-for-profit enti-
ties; and Excess of Revenues over Ex-
penses before Capital Grants, Contribu-
tions, and Additions to Permanent En-
dowment for governmental entities; 
and 

‘‘Equity financing ratio’’ means (Eq-
uity less any assets excluded from the 
mortgaged property)/(total assets less 
any assets excluded from the mort-
gaged property). Equity is defined as 
Equity for a for-profit entity, Total 
Net Assets for not-for-profit entities, 
and Total Net Assets for governmental 
entities. 

[72 FR 67546, Nov. 28, 2007, as amended at 73 
FR 35922, June 25, 2008] 

§ 242.2 Program financial self-suffi-
ciency. 

The Commissioner shall administer 
the Section 242 program in such a way 
as to encourage financial self-suffi-
ciency and actuarial soundness; i.e., to 
avoid mortgage defaults and claims for 
insurance benefits in order to protect 
the mortgage insurance fund. 

§ 242.3 Encouragement of certain pro-
grams. 

The activities and functions provided 
for in this part shall be carried out so 
as to encourage provision of com-
prehensive health care, including out-
patient and preventive care as well as 
hospitalization, to a defined popu-
lation, and in the case of public and 
certain not-for-profit hospitals, to en-
courage programs that are undertaken 
to provide essential health care serv-
ices to all residents of a community re-
gardless of ability to pay. 

§ 242.4 Eligibility for insurance and 
transition provision. 

(a) The hospital to be financed with a 
mortgage insured under this part shall 
involve the construction of a new hos-
pital or the substantial rehabilitation 
(or replacement) of an existing hos-
pital. 
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(b) This part applies only to applica-
tions for FHA mortgage insurance sub-
mitted after a pre-application meeting 
(as defined in § 242.1) with HUD that oc-
curred on and after January 28, 2008. 
HUD’s regulations and practices prior 
to January 28, 2008 apply to applica-
tions for FHA mortgage insurance sub-
mitted after a pre-application meeting 
that occurred before January 28, 2008. 

§ 242.5 Eligible mortgagees/lenders. 

The lender requirements set forth in 
24 CFR part 202 regarding approval, re-
certification, withdrawal of approval, 
approval for servicing, report require-
ments, and conditions for supervised 
mortgagees, nonsupervised mortgagees, 
investing mortgagees, and govern-
mental and similar institutions, apply 
to these programs. 

§ 242.6 Property requirements. 

The mortgage, to be eligible for in-
surance, shall be on property located in 
a state, as defined in § 242.1. The mort-
gage shall cover real estate in which 
the mortgagor has one of the following 
interests: 

(a) A fee simple title; 
(b) A lease for not less than 99 years 

that is renewable; or 
(c) A lease having a term of not less 

than 50 years to run from the date the 
mortgage is executed. 

§ 242.7 Maximum mortgage amounts. 

The mortgage shall involve a prin-
cipal obligation not in excess of 90 per-
cent of HUD’s estimate of the replace-
ment cost of the hospital, including the 
equipment to be used in its operation 
when the proposed improvements are 
completed and the equipment is in-
stalled. 

§ 242.8 Standards for licensure and 
methods of operation. 

The Secretary shall require satisfac-
tory evidence that the hospital will be 
located in a state or political subdivi-
sion of a state with reasonable min-
imum standards of licensure and meth-
ods of operation for hospitals, and sat-
isfactory assurance that such stand-
ards will be applied and enforced with 
respect to the hospital. 

§ 242.9 Physician ownership. 
Ownership of an interest in the mort-

gagor by physicians or other profes-
sionals practicing in the hospital is 
permitted within limits determined by 
HUD to avoid insurance risks that may 
be associated with such ownership. The 
Commissioner shall determine if the 
proposed mortgagor will be at low risk 
for violation of regulations of the U.S. 
Department of Health and Human 
Services, other federal regulations, and 
state regulations governing kickbacks, 
self-referrals, and other issues that 
could increase the risk of eventual de-
fault. The Commissioner’s determina-
tion shall be based on an unqualified 
legal opinion as to compliance with ap-
plicable federal law, among other con-
siderations. 

§ 242.10 Eligible mortgagors. 
The mortgagor shall be a public 

mortgagor (i.e., an owner of a public fa-
cility), a private nonprofit corporation 
or association, or a profit-motivated 
mortgagor meeting the definition of 
‘‘hospital’’ in § 242.1. The mortgagor 
shall be approved by HUD and, except 
in those cases where the hospital is 
leased as permitted in § 242.72, shall 
possess the powers necessary and inci-
dental to operating a hospital. Eligible 
proprietary or profit-motivated mort-
gagors may include for-profit corpora-
tions, limited partnerships, and limited 
liability corporations and companies, 
but may not include natural persons, 
joint ventures, and general partner-
ships. Any proposed mortgagor must 
demonstrate that it has a continuity of 
organization commensurate with the 
term of the mortgage loan being in-
sured. For new organizations, or those 
whose continuity is necessarily depend-
ent upon an individual or individuals, 
broad community participation is re-
quired. 

[72 FR 67546, Nov. 28, 2007, as amended at 73 
FR 35922, June 25, 2008] 

§ 242.11 Regulatory compliance re-
quired. 

An application for insurance of a 
mortgage under this part shall be con-
sidered only in connection with a hos-
pital that is in substantial compliance 
with regulations of the Department of 
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Health and Human Services and the 
regulations of the applicable state gov-
erning the operation and reimburse-
ment of hospitals. A hospital that is 
under investigation by any state or 
federal agency for statutory or regu-
latory violations is not eligible so long 
as the investigation is unresolved, un-
less HUD determines that the inves-
tigation is minor in nature; that is, the 
investigation is unlikely to result in 
substantial liabilities or to otherwise 
substantially harm the creditworthi-
ness of the hospital. 

§ 242.13 Parents and affiliates. 
As a condition of issuing a commit-

ment, HUD may require corporate par-
ents, affiliates, or principals of the pro-
posed mortgagor to provide assurances, 
guarantees, or collateral to protect 
HUD’s interests. The Commissioner 
may also require financial and oper-
ational information on the parent, 
other businesses owned by the parent, 
or affiliates of the proposed mortgagor 
and may also require a parent or affil-
iate to be regulated by HUD as to cer-
tain actions that could impact on the 
insurance of a mortgage loan for the 
benefit of the hospital. 

§ 242.14 Mortgage reserve fund. 
As a condition of issuing a commit-

ment, HUD shall require establishment 
of a Mortgage Reserve Fund (MRF). 
The mortgagor shall be required to 
make contributions to the MRF such 
that, with fund earnings, the MRF will 
build to one year of debt service at 5 
years following commencement of am-
ortization, increasing thereafter to 2 
years of debt service on and after 10 
years following commencement of am-
ortization according to a schedule es-
tablished by HUD, unless HUD deter-
mines that a different schedule of con-
tributions is appropriate based on the 
mortgagor’s risk profile, reimburse-
ment structure, or other characteris-
tics. In particular, hospitals that re-
ceive cost-based reimbursement may 
be required to have MRFs that build to 
more than 2 years of debt service. Ex-
penditures from the fund are made at 
HUD’s sole discretion or in accordance 
with the mortgagor’s MRF Schedule. 
Upon termination of insurance, the 
balance of the MRF shall be returned 

to the mortgagor, provided that all ob-
ligations to HUD have been met. 

§ 242.15 Limitation on refinancing ex-
isting indebtedness. 

Some existing capital debt may be 
refinanced with the proceeds of a sec-
tion 242 insured loan; however, the 
hard costs of construction and equip-
ment must represent at least 20 per-
cent of the total mortgage amount. 

Subpart B—Application 
Procedures and Commitments 

§ 242.16 Applications. 
(a) Application process—(1) Market 

need. The approval process entails a de-
termination of the market need of the 
proposal and stresses, on a market- 
wide basis, the impact of the proposed 
facility on, and its relationship to, 
other health care facilities and services 
(particularly other hospitals with 
mortgages insured under this part and 
hospitals that have a disproportionate 
share of Medicaid and uninsured pa-
tients or provide a substantial amount 
of charity care); the number and per-
centage of any excess beds; and demo-
graphic projections. Generally, Section 
242 insurance may support start-up 
hospitals or major expansions of exist-
ing hospitals only if existing hospital 
capacity or services are clearly not 
adequate to meet the needs of the pop-
ulation in the service area. 

(i) If the state has an official proce-
dure for determining need for hos-
pitals, HUD shall require that such 
procedure be followed before the appli-
cation for insurance is submitted, and 
that the application document that 
need has also been established under 
that procedure. 

(ii) The following factors are relevant 
in evaluating market need for the 
project and should be addressed, as ap-
plicable, in the study of market need 
and feasibility submitted with the ap-
plication. Because each hospital pre-
sents a unique situation, there is no 
formula or cutoff level that applies to 
all applications: 

(A) Service area definition; 
(B) Existing or proposed hospital; 
(C) Designation as sole community 

provider, Critical Access Hospital, or 
rural referral center; 
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(D) Community-wide use rates (dis-
charges and days/1000); 

(E) Statewide use rates (for 
benchmarking purposes); 

(F) Current population and 5-year 
projection by age cohort; 

(G) Staffed versus licensed beds; 
(H) Applicant hospital’s occupancy 

rate; 
(I) Competitors’ occupancy rates; 
(J) Outpatient volume; 
(K) Availability of emergency serv-

ices; 
(L) Teaching hospital status; 
(M) Services offered by hospitals in 

the service area; 
(N) Migration of patients out of the 

service area; 
(O) Planned construction at other fa-

cilities in the region; 
(P) Historical market share by major 

service category; 
(Q) Disproportionate Share Hospital 

designation; and 
(R) Distance to other hospitals. 
(2) Operating margin and debt service 

coverage ratio. (i) Hospitals with an ag-
gregate operating margin of less than 
0.00 when calculated from the three 
most recent annual audited financial 
statements are not eligible for Section 
242 insurance, unless HUD determines, 
based on the financial data in those 
statements, that the hospital has 
achieved a financial turnaround result-
ing in a positive operating margin in 
the most recent year, calculated using 
classifications of items as operating or 
non-operating in accordance with guid-
ance that shall be provided in written 
directives by HUD. In any event, HUD 
shall not issue an insurance commit-
ment for any hospital in a turnaround 
situation that has not achieved 2 con-
secutive years of positive operating 
margin immediately prior to issuance 
of the commitment. 

(ii) Hospitals with an average debt 
service coverage ratio of less than 1.25 
in the 3 most recent audited years are 
not eligible for Section 242 insurance, 
unless HUD determines, based on the 
audited financial data, that the hos-
pital has achieved a financial turn-
around resulting in a debt service cov-
erage ratio of at least 1.40 in the most 
recent year. In cases of refinancing at 
a lower interest rate, HUD may author-
ize the use of the projected debt service 

requirement in lieu of the historical 
debt in calculating the debt service 
coverage ratios for each of the prior 3 
years. In cases where HUD authorizes 
the use of the projected debt service re-
quirement in lieu of the historical debt 
to determine the debt service coverage 
ratio, hospitals must have an average 
debt service coverage ratio of 1.40 or 
greater. 

(3) Financial feasibility. The approval 
process entails a determination of the 
financial feasibility of the proposal, 
i.e., a determination that it is probable 
that the proposed mortgagor will be 
able to meet its debt service require-
ments during the period projected. It 
includes analysis of the reimbursement 
structure of the proposed hospital (in-
cluding patient/payer mix); actions of 
competitors; and the probable pro-
jected impact on the proposed hospital 
of general health care system trends, 
such as the development of alternative 
health care delivery systems and new 
reimbursement methods. In addition to 
historical operating margin, deter-
mination of financial feasibility in-
cludes, but is not limited to, evalua-
tion of the following factors, which the 
application must address and which 
HUD will review: 

(i) Current and projected gains from 
operations and a manageable debt load 
using reasonable assumptions; 

(ii) Current debt service coverage 
ratio of 1.25 or higher and projected 
debt service coverage ratio of 1.40 or 
higher; 

(iii) Cushion in the balance sheet suf-
ficient to demonstrate the ability to 
withstand short periods of net oper-
ating losses without jeopardizing finan-
cial viability; 

(iv) Patient utilization forecasts (in-
cluding average length of stay, case in-
tensity, discharges, area-wide use 
rates) that are consistent with the hos-
pital’s historical trends, future service 
mix, market trends, population fore-
casts, and business climate; 

(v) The hospital’s demonstrated abil-
ity to position itself to compete in its 
marketplace; 

(vi) Organizational affiliations or re-
lationships that help optimize finan-
cial, clinical, and operational perform-
ance; 
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(vii) Management’s demonstrated 
ability to operate effectively and effi-
ciently, and to develop effective strate-
gies for addressing problem areas; 

(viii) Systems in place to monitor 
hospital operations, revenues, and 
costs accurately and in a timely man-
ner; 

(ix) A Board that is appropriately 
constituted and provides effective over-
sight; 

(x) Required licensures and approv-
als; and 

(xi) Favorable ratings from the Joint 
Commission on Accreditation of 
Healthcare Organizations or other or-
ganizations acceptable to HUD. 

(4) Preliminary Review. A Preliminary 
Review is a general overview of the ac-
ceptability of a potential mortgagor 
performed at the request of a hospital, 
a financial consultant representing a 
hospital, or a lender, to identify any 
factors that would likely cause an ap-
plication to be rejected, should an ap-
plication be submitted. 

(i) The purpose of the preliminary re-
view is for HUD to identify any obvious 
factors that would cause an application 
to be rejected, before the potential 
mortgagor or mortgagee expends re-
sources to prepare one. The hospital, fi-
nancial consultant, or lender shall sub-
mit a preliminary information package 
to HUD that provides evidence of stat-
utory eligibility, market need, finan-
cial strength, and such other docu-
mentation as HUD may require. The 
scope of the preliminary review does 
not include approval of any specific 
site in the community. 

(ii) If HUD identifies factors that 
would cause an application to be re-
jected, HUD shall issue a Preliminary 
Review Letter notifying the potential 
applicant that an application for mort-
gage insurance would probably not be 
successful and providing the reasons 
for this decision. Also, no further re-
quest from the proposed applicant for a 
Preliminary Review shall be enter-
tained for a period of one year from the 
date of HUD’s notification. HUD may 
grant an exception to this one-year 
limitation if, during the year, there is 
a major change in the circumstances 
that caused HUD to determine that the 
project would be rejected. For example, 
if the sole reason for HUD’s determina-

tion was the hospital’s failure to meet 
the historical operating margin test, 
and a new audited annual financial 
statement contains results that would 
cause the hospital to meet the test, 
then the lender may request a new Pre-
liminary Review within one year of 
HUD’s notification. 

(iii) If HUD does not identify any fac-
tors that would cause an application to 
be rejected, HUD shall issue a Prelimi-
nary Review Letter advising the poten-
tial applicant that there appears to be 
no bar to the applicant’s proceeding to 
the next step in the application proc-
ess, provided that if a complete appli-
cation is not received by HUD within 
one year following the date of HUD’s 
letter, another Preliminary Review 
may be required, at HUD’s discretion, 
before the application process may pro-
ceed. 

(iv) The Commissioner’s determina-
tion in the preliminary review phase 
that no factors have been identified 
that would cause an application to be 
rejected shall in no way be construed 
as an indication that a subsequent ap-
plication will be approved. 

(5) Preapplication meeting. The next 
step in the application process is the 
preapplication meeting. At HUD’s dis-
cretion, this meeting may be held at 
HUD Headquarters in Washington, DC, 
or at another site agreeable to HUD 
and the potential applicant. The 
preapplication meeting is an oppor-
tunity for the potential mortgagor to 
summarize the proposed project, for 
HUD to summarize the application 
process, and for issues that could affect 
the eligibility or underwriting of the 
project to be identified and discussed 
to the extent possible. Following the 
meeting, HUD may: 

(i) Advise the potential applicant 
that there appears to be no bar to sub-
mitting an application for mortgage 
insurance; or 

(ii) Identify issues that must be re-
solved before a full application should 
be submitted for processing. 

(b) Application contents. The applica-
tion for mortgage insurance shall in-
clude exhibits that follow such guid-
ance as to content and format that 
HUD shall provide from time to time. 
The application shall include: 
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(1) A description of the proposed 
sources and uses of funds; 

(2) A description of the mortgagor en-
tity, its ownership structure, and its 
directors and managers; 

(3) A description of the project, the 
business plan of the hospital, and how 
the project will further that plan; 

(4) Historical audited financial state-
ments and interim year-to-date finan-
cial results (for existing hospitals); 

(5) A study of market need and finan-
cial feasibility, addressing the factors 
listed in paragraphs (a)(1)(ii), (a)(2), 
and (a)(3) of this section, with assump-
tions and financial forecast clearly pre-
sented, and prepared by a certified ac-
counting firm acceptable to HUD; 

(6) Architectural plans and specifica-
tions in sufficient detail to enable a 
reasonable estimate of cost; 

(7) Evidence that the hospital will be 
located in a state or political subdivi-
sion of a state with reasonable min-
imum standards of licensure and meth-
ods of operation for hospitals and satis-
factory assurance that such standards 
will be applied and enforced with re-
spect to the hospital; 

(8) If the state has an official proce-
dure for determining need for hos-
pitals, evidence that such procedure 
has been followed and that need has 
been established under that procedure; 

(9) A Phase I environmental report; 
and 

(10) Such other exhibits as HUD shall 
require based upon the facts pertaining 
to the particular case. 

(c) Fee. An application fee of $1.50 per 
thousand dollars of the amount of the 
loan to be insured shall be paid to HUD 
at the time the application is sub-
mitted to HUD for approval. 

(d) Filing of application. An applica-
tion for insurance of a mortgage on a 
project shall be submitted on an ap-
proved FHA form by an approved mort-
gagee and by the sponsors of such 
project to the FHA Office of Insured 
Health Care Facilities. 

(e) Complete application. Only tech-
nically complete applications will be 
processed. Partial applications cannot 
be processed. Upon determination that 
an application is complete, HUD shall 
issue a Completeness Letter to the ap-
plicant stating that the application is 
complete. 

(f) Application review. Upon receipt of 
a complete application, HUD shall 
evaluate the application to determine 
if eligibility, market need, financial 
feasibility, and compliance with appli-
cable regulations (including but not 
limited to federal environmental regu-
lations, wage rate regulations, and 
health care regulations) have been 
demonstrated, and to evaluate any 
other factors, including but not limited 
to risk to the Insurance Fund, that 
should be considered in determining if 
the application for mortgage insurance 
should be approved. As a part of this 
review, HUD may solicit the advice of 
private consultants and expert staff in 
the Department of Health and Human 
Services and other federal agencies. 
Based on review of the complete appli-
cation, HUD may request additional in-
formation from the applicant. The 
timeliness of the applicant’s submis-
sion of the additional information may 
affect the approval or disapproval of 
the application. The Commissioner’s 
decision shall be communicated in the 
form of a Commitment Letter or a Re-
jection Letter. HUD will not issue a 
Commitment Letter until HUD com-
pletes the environmental review under 
24 CFR 242.79. 

§ 242.17 Commitments. 
(a) Issuance of commitment. Upon ap-

proval of an application for insurance, 
a commitment shall be issued by HUD 
setting forth the terms and conditions 
under which an insurance endorsement 
shall be issued for the hospital. The 
commitment shall include the fol-
lowing: 

(1) A commitment for insurance of 
advances reflecting the mortgage 
amount, interest rate, mortgage term, 
date of commencement of amortiza-
tion, and other requirements per-
taining to the mortgage and construc-
tion project; 

(2) HUD’s computation of the replace-
ment cost and maximum insurable 
mortgage amount; 

(3) Financial requirements for clos-
ing; 

(4) Approval covenants, including any 
special conditions that must be satis-
fied prior to initial endorsement; 

(5) Mortgage Reserve Fund Agree-
ment. 
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(b) Type of commitment. The commit-
ment will provide for the insurance of 
advances of mortgage funds during con-
struction. 

(c) Term of commitment. (1) The initial 
commitment shall be issued for a pe-
riod of 90 days. 

(2) The term of a commitment may 
be extended in such manner as HUD 
may prescribe, provided, however, that 
the combined term of the original com-
mitment and any extensions do not ex-
ceed 180 days. 

(d) Commitment fee. A commitment 
fee that, when added to the application 
fee, will aggregate $3 per thousand dol-
lars of the amount of the loan set forth 
in the commitment, shall be paid with-
in 30 days of the date of issuance of the 
commitment. If such fee is not paid 
within this 30-day period, the commit-
ment shall automatically terminate. 

§ 242.18 Inspection fee. 
The commitment may provide for the 

payment of an inspection fee in an 
amount not to exceed $5 per thousand 
dollars of the commitment. The inspec-
tion fee shall be paid at the time of ini-
tial endorsement. 

§ 242.19 Fees on increases. 
(a) Increase in commitment prior to en-

dorsement. An application, filed prior to 
initial endorsement, for an increase in 
the amount of an outstanding commit-
ment, shall be accompanied by an addi-
tional application fee of $1.50 per thou-
sand dollars computed on the amount 
of the increase requested. Any increase 
in the amount of a commitment shall 
be subject to the payment of an addi-
tional commitment fee which, when 
added to the additional application fee, 
will aggregate $3 per thousand dollars 
of the amount of the increase. The ad-
ditional commitment fee shall be paid 
within 30 days after the date of the 
amended commitment. If the addi-
tional commitment fee is not paid 
within 30 days, the commitment nova-
tion providing for the increased 
amount will automatically terminate 
and the previous commitment will be 
reinstated. If an inspection fee was re-
quired in the original commitment, an 
additional inspection fee shall be paid 
in an amount not to exceed $5 per thou-
sand dollars of the amount of increase 

in commitment. The additional inspec-
tion fee shall be paid at the time of ini-
tial endorsement. 

(b) Increase in mortgage between initial 
and final endorsement. Upon an applica-
tion, filed between initial and final en-
dorsement, for an increase in the 
amount of the mortgage, either by 
amendment, consolidation agreement, 
or by substitution of a new mortgage, 
an additional application fee of $1.50 
per thousand dollars computed on the 
amount of the increase requested shall 
accompany the application. The ap-
proval of any increase in the amount of 
the mortgage shall be subject to the 
payment of an additional commitment 
fee which, when added to the additional 
application fee, will aggregate $3 per 
thousand dollars of the amount of the 
increase granted. If an inspection fee 
was required in the original commit-
ment, an additional inspection fee 
shall be paid in an amount not to ex-
ceed $5 per thousand dollars of the 
amount of the increase granted. The 
additional commitment and inspection 
fees shall be paid within 30 days after 
the date that the increase is granted. 

§ 242.20 Reopening of expired commit-
ments. 

An expired commitment may be re-
opened if a request for reopening is re-
ceived by HUD no later than 90 days 
after the date of expiration of the com-
mitment. The reopening request shall 
be accompanied by a fee of 50 cents per 
thousand dollars of the amount of the 
expired commitment. A commitment 
that has expired because of failure to 
pay the commitment fee may be re-
opened only upon payment of the com-
mitment fee and the reopening fee. If 
the reopening request is not received 
by HUD within the required 90-day pe-
riod, a new application accompanied by 
an application fee must be submitted. 
If a commitment for an increased 
amount has expired because of failure 
to pay an additional commitment fee 
based on the amount of the increase, 
the reopening fee shall be computed on 
the basis of the amount of the commit-
ment increase rather than on the 
amount of the original commitment. 
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§ 242.21 Refund of fees. 

Commitment, inspection, and reopen-
ing fees (but not application fees) may 
be refunded, in whole or in part, if HUD 
determines that the construction or fi-
nancing of the project has been pre-
vented because of condemnation pro-
ceedings or other legal action taken by 
a government body or public agency, or 
in such other instances as HUD may 
determine as being beyond the control 
of the applicant and resulting from no 
fault of the applicant. A transfer fee 
may be refunded only in such instances 
as HUD may determine. However, the 
portion of the inspection fee paid in 
connection with early commencement 
of work is not refundable. 

§ 242.22 Maximum fees and charges by 
mortgagee. 

The mortgagee may collect from the 
mortgagor the amount of the fees pro-
vided for in this subpart. The mort-
gagee may also collect from the mort-
gagor an initial service charge not to 
exceed 2 percent of the original prin-
cipal amount of the mortgage to reim-
burse the mortgagee for the cost of 
closing the transaction. A permanent 
financing fee not to exceed 3.5 percent 
may be collected from the mortgagor; 
however, the combined initial service 
charge and permanent financing fee 
may not exceed 5.5 percent in bond 
transactions and 3.5 percent in all 
other transactions. Any additional 
charges or fees collected from the 
mortgagor shall be subject to prior ap-
proval of HUD and shall be clearly dis-
closed in the Mortgagee’s Certificate. 

§ 242.23 Maximum mortgage amounts 
and cash equity requirements. 

(a) Adjusted mortgage amount-rehabili-
tation projects. A mortgage financing 
the substantial rehabilitation of an ex-
isting hospital shall be subject to the 
following limitations, in addition to 
those set forth in § 242.7: 

(1) Property held unencumbered. If the 
mortgagor is the fee simple owner of 
the property and the property is not 
encumbered by an outstanding indebt-
edness, the mortgage shall not exceed 
100 percent of HUD’s estimate of the 
cost of the proposed substantial reha-
bilitation. 

(2) Property subject to existing mort-
gage. If the mortgagor owns the prop-
erty subject to an outstanding indebt-
edness, which is to be refinanced with 
part of the insured mortgage, the mort-
gage shall not exceed the total of the 
following: 

(i) The Commissioner’s estimate of 
the cost of substantial rehabilitation, 
plus 

(ii) Such portion of the outstanding 
indebtedness as does not exceed 90 per-
cent of HUD’s estimate of the fair mar-
ket value of such land and improve-
ments prior to substantial rehabilita-
tion. 

(3) Property to be acquired. If the prop-
erty is to be acquired by the mortgagor 
and the purchase price is to be financed 
with a part of the insured mortgage, 
the mortgage shall not exceed 90 per-
cent of the total of the following: 

(i) The Commissioner’s estimate of 
the cost of substantial rehabilitation, 
plus 

(ii) The actual purchase price of the 
land and improvements or HUD’s esti-
mate (prior to substantial rehabilita-
tion) of the fair market value of such 
land and improvements, whichever is 
the lesser. 

(b) Reduced mortgage amount—lease-
holds. In the event the mortgage is se-
cured by a leasehold estate rather than 
a fee simple estate, the value or re-
placement cost of the property de-
scribed in the mortgage shall be the 
value or replacement cost of the lease-
hold estate (as determined by HUD), 
which shall in all cases be less than the 
value or replacement cost of the prop-
erty in fee simple. 

(c) Cash equity. Depending on the fi-
nancial circumstances of each hospital 
facility, HUD shall have the discretion 
to evaluate, on a case-by-case basis, 
the amount of equity that a mortgagor 
must supply in addition to the value of 
plant, property, and equipment and 
other values recognized as loan secu-
rity in the commitment process. Exer-
cise of this discretion shall never cause 
a loan to exceed 90 percent of esti-
mated replacement cost, although it 
may cause it to be less than 90 percent. 
The equity contribution may not be 
made from borrowed funds. A private 
nonprofit or public mortgagor, but not 
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a proprietary mortgagor, at the mort-
gagee’s option and subject to 24 CFR 
242.49, may provide any such required 
equity in the form of a letter of credit. 

[72 FR 67546, Nov. 28, 2007, as amended at 73 
FR 35922, June 25, 2008] 

§ 242.24 Initial operating costs. 

In the case of a new hospital or a hos-
pital expansion, HUD shall establish, 
on a case-by-case basis, the amount of 
initial operating capital, if any, that 
must be deposited in cash or a letter of 
credit (or combination) to be available 
to the new hospital upon commence-
ment of operations. Generally, the ini-
tial operating capital other than 
AMPO shall not be borrowed funds un-
less HUD determines that there are off-
setting financial strengths to com-
pensate for the risk associated with 
borrowing. 

Subpart C—Mortgage 
Requirements 

§ 242.25 Mortgage form and disburse-
ment of mortgage proceeds. 

(a) Mortgage form. The mortgage shall 
be: 

(1) Executed on a form approved by 
HUD for use in the jurisdiction in 
which the property covered by the 
mortgage is situated; the form shall 
not be changed without the prior writ-
ten approval of HUD. 

(2) Executed by an eligible mort-
gagor. 

(b) Disbursement of mortgage proceeds. 
The mortgagee shall be obligated, as a 
part of the mortgage transaction, to 
disburse the principal amount of the 
mortgage to (or for the account of) the 
mortgagor or to his or her creditors for 
his or her account and with his or her 
consent. 

§ 242.26 Agreed interest rate. 

(a) The mortgage shall bear interest 
at the rate or rates agreed upon by the 
mortgagee and the mortgagor. 

(b) The amount of any increase ap-
proved by HUD in the mortgage 
amount between initial and final en-
dorsement in excess of the amount that 
HUD had committed to insure at ini-
tial endorsement shall bear interest at 

the rate agreed upon by the mortgagee 
and the mortgagor. 

§ 242.27 Maturity. 
The mortgage shall have a maturity 

not to exceed 25 years from the date 
amortization begins. 

§ 242.28 Allowable costs for consult-
ants. 

Consulting fees for work essential to 
the development of the project may be 
included in the insured mortgage. Al-
lowable consulting fees include those 
for analysis of market demand, ex-
pected revenues, and costs; site anal-
ysis; architectural and engineering de-
sign; and such other fees as HUD may 
determine to be essential to project de-
velopment. Fees for work performed 
more than 2 years prior to application 
are not allowable. Fees for work per-
formed by any party with an identity 
of interest with the proposed mort-
gagor or mortgagee are not allowable. 

§ 242.29 Payment requirements. 
The mortgage shall provide for pay-

ments on the first day of each month 
in accordance with an amortization 
plan agreed upon by the mortgagor, the 
mortgagee, and HUD. 

§ 242.30 Application of payments. 
All payments to be made by the 

mortgagor to the mortgagee shall be 
added together and the aggregate 
amount thereof shall be paid by the 
mortgagor each month in a single pay-
ment. The mortgagee shall apply each 
payment received to the following 
items in the following order: 

(a) Premium charges under the con-
tract of mortgage insurance; 

(b) Ground rents, taxes, special as-
sessments, and fire and other hazard 
insurance premiums; 

(c) Interest on the mortgage; and 
(d) Amortization of the principal of 

the mortgage. 

§ 242.31 Accumulation of accruals. 
(a) The mortgage shall provide for 

payments by the mortgagor to the 
mortgagee on each interest payment 
date of an amount sufficient to accu-
mulate, in the hands of the mortgagee 
one payment period prior to its due 
date, the next annual MIP payable by 
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the mortgagee to HUD. Such payments 
shall continue only so long as the con-
tract of insurance shall remain in ef-
fect. 

(b) The mortgage shall provide for 
such equal monthly payments by the 
mortgagor to the mortgagee as will 
amortize the ground rents, if any, and 
the estimated amount of all taxes, 
water charges, special assessments, and 
fire and other hazard insurance pre-
miums, within a period ending one 
month prior to the dates on which the 
same become delinquent. The mortgage 
shall further provide that such pay-
ments shall be held by the mortgagee, 
for the purpose of paying such items 
before they become delinquent. The 
mortgage shall also make provision for 
adjustments in case such estimated 
amounts shall prove to be more, or 
less, than the actual amounts so paid 
therefore by the mortgagor. Notwith-
standing the foregoing, in particular 
circumstances, a mortgagor may pur-
chase required fire and hazard insur-
ance through a consortium of affiliated 
institutions or related organizations 
or, in the case of public institutions, 
through required state purchasing ar-
rangements. In such circumstances, 
the mortgage accrual requirement may 
be modified to reflect circumstances in 
which it is inappropriate for the mort-
gagee to collect monthly payments and 
to make payments on behalf of the 
mortgagor. 

§ 242.32 Covenant against liens. 

The mortgage shall contain a cov-
enant against the creation by the 
mortgagor of any liens against the 
property, except for such liens as may 
be approved by HUD. 

§ 242.33 Covenant for malpractice, fire, 
and other hazard insurance. 

The mortgage shall contain a cov-
enant binding the mortgagor to main-
tain adequate liability, fire, and ex-
tended coverage insurance on the prop-
erty. The mortgage shall also contain a 
covenant binding the mortgagor to 
maintain adequate malpractice cov-
erage. All coverage shall be acceptable 
to the mortgagee or HUD. 

[73 FR 35923, June 25, 2008] 

§ 242.35 Mortgage lien certifications. 

At initial and/or final endorsement of 
the mortgage note, each of the fol-
lowing requirements must be met: 

(a) The mortgage is the first lien 
upon and covers all of the property 
used in the operation of the entire hos-
pital; 

(b) The property upon which the im-
provements have been made or con-
structed and the equipment financed 
with mortgage proceeds are free and 
clear of all liens other than the insured 
mortgage and such other secondary 
liens as may be approved by HUD; 

(c) The Security Agreement and Uni-
form Commercial Code filings establish 
a first lien on the personalty of the 
mortgagor, including but not limited 
to equipment acquired with mortgage 
proceeds or otherwise not subject to a 
prior lien; 

(d) The mortgagor has notified HUD 
in writing of all unpaid obligations in 
connection with the mortgage trans-
action, the purchase of the mortgaged 
property, the construction or substan-
tial rehabilitation of the project, or the 
purchase of the equipment financed 
with mortgage proceeds. 

[72 FR 67546, Nov. 28, 2007, as amended at 73 
FR 35923, June 25, 2008] 

§ 242.37 Mortgage prepayment. 

(a) Prepayment privilege. Except as 
provided in paragraph (c) of this sec-
tion or otherwise established by HUD, 
the mortgage shall contain a provision 
permitting the mortgagor to prepay 
the mortgage in whole or in part upon 
any interest payment date, after giving 
the mortgagee a 30-day notice in writ-
ing in advance of its intention to so 
prepay. The 30-day notice may be ex-
tended with the prior written approval 
of HUD. 

(b) Prepayment charge. The mortgage 
may contain a provision for such 
charge, in the event of prepayment of 
principal, as may be agreed upon be-
tween the mortgagor and the mort-
gagee, subject to the following: 

(1) The mortgagor shall be permitted 
to prepay up to 15 percent of the origi-
nal principal amount of the mortgage 
in any one calendar year without any 
such charge. 

VerDate Mar<15>2010 15:23 May 13, 2010 Jkt 220078 PO 00000 Frm 00429 Fmt 8010 Sfmt 8010 Y:\SGML\220078.XXX 220078cp
ric

e-
se

w
el

l o
n 

D
S

K
8K

Y
B

LC
1P

R
O

D
 w

ith
 C

F
R



420 

24 CFR Ch. II (4–1–10 Edition) § 242.38 

(2) Any reduction in the original 
principal amount of the mortgage re-
sulting from the certification of cost, 
which HUD may require, shall not be 
construed as a prepayment of the mort-
gage. 

(c) Prepayment of bond-financed or 
GNMA-securitized mortgages. Where the 
mortgage is given to secure GNMA 
mortgage-backed securities or a loan 
made by a lender that has obtained the 
funds for the loan by the issuance and 
sale of bonds or bond anticipation 
notes, or both, the mortgage may con-
tain a prepayment restriction and pre-
payment penalty charge acceptable to 
HUD as to term, amount, and condi-
tions. 

(d) HUD override of prepayment restric-
tions. In the event of a default, HUD 
may override any lockout, prepayment 
penalty, or combination of penalties in 
order to facilitate a partial or full refi-
nancing of the mortgaged property and 
avoid a claim. 

§ 242.38 Late charge. 
The mortgage may provide for the 

collection by the mortgagee of a late 
charge in accordance with terms, con-
ditions, and standards of HUD for each 
dollar of each payment to interest or 
principal more than 15 days in arrears, 
to cover the expense involved in han-
dling delinquent payments. Late 
charges shall be separately charged to 
and collected from the mortgagor and 
shall not be deducted from any aggre-
gate monthly payment. 

Subpart D—Endorsement for 
Insurance 

§ 242.39 Insurance endorsement. 
Initial endorsement of the mortgage 

note shall occur before any mortgage 
proceeds are insured, and the time of 
final endorsement shall be as set forth 
in paragraph (b) of this section. 

(a) Initial endorsement. The Commis-
sioner shall indicate the insurance of 
the mortgage by endorsing the original 
mortgage note and identifying the sec-
tion of the Act and the regulations 
under which the mortgage is insured 
and the date of insurance. 

(b) Final endorsement. When all ad-
vances of mortgage proceeds have been 
made and all the terms and conditions 

of the commitment have been met to 
HUD’s satisfaction, HUD shall indicate 
on the original mortgage note the total 
of all advances approved for insurance 
and again endorse such instrument. 

(c) Contract rights and obligations. The 
Commissioner and the mortgagee or 
lender shall be bound from the date of 
initial endorsement by the provisions 
of the Contract of Mortgage Insurance 
stated in subpart B of part 207, which is 
hereby incorporated by reference into 
this part. 

§ 242.40 Mortgagee certificate. 
At initial endorsement, the mort-

gagee shall execute a Mortgagee Cer-
tificate in a form prescribed by HUD. 

§ 242.41 Certification of cost require-
ments. 

Before initial endorsement of the 
mortgage for insurance, the mortgagor, 
the mortgagee, and HUD shall enter 
into an agreement in form and content 
satisfactory to HUD for the purpose of 
precluding any excess of mortgage pro-
ceeds over statutory limitations. Under 
this agreement, the mortgagor shall 
disclose its relationship with the build-
er, including any collateral agreement, 
and shall agree: 

(a) To execute a Certificate of Actual 
Costs, upon completion of all physical 
improvements on the mortgaged prop-
erty. 

(b) To apply any cost savings in ac-
cordance with the provisions below. 

§ 242.42 Certificates of actual cost. 
(a) The mortgagor’s certificate of ac-

tual cost, in a form prescribed by HUD, 
shall be submitted upon completion of 
the physical improvements to the sat-
isfaction of HUD and before final en-
dorsement, except that in the case of 
an existing hospital that does not re-
quire substantial rehabilitation and 
where the commitment provides for 
completion of specified repairs after 
endorsement, a supplemental certifi-
cate of actual cost will be submitted 
covering the completed costs of any 
such repairs. The certificate shall show 
the actual cost to the mortgagor, after 
deduction of any kickbacks, rebates, 
trade discounts, or other similar pay-
ments to the mortgagor, any of its offi-
cers, directors, stockholders, partners, 
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or other entity member ownership, of 
construction and other costs, as pre-
scribed by HUD. 

(b) The Certificate of Actual Cost 
shall be verified by an independent cer-
tified public accountant or independent 
public accountant in a manner accept-
able to HUD. 

(c) Upon HUD’s approval of the mort-
gagor’s certification of actual cost, 
such certification shall be final and in-
contestable except for fraud or mate-
rial misrepresentation on the part of 
the mortgagor. 

§ 242.43 Application of cost savings. 
At the sole discretion of HUD, any 

cost savings shall be used to: 
(a) Reduce the principal amount of 

the mortgage and the mortgagor’s cash 
equity contribution proportionally, un-
less the mortgagor elects to have a 
greater portion of the savings used to 
reduce the mortgage; and/or 

(b) Fund any additional construction 
or substantial rehabilitation approved 
by HUD. 

Subpart E—Construction 
§ 242.44 Construction standards. 

Work designed and performed under 
this section shall conform to the stand-
ards adopted by HUD, which, at a min-
imum, shall include the ‘‘Guidelines 
for Construction and Equipment of 
Hospital and Medical Facilities,’’ 
which is regularly updated and pub-
lished by the American Institute of Ar-
chitects. 

§ 242.45 Early commencement of work. 
(a) Site preparation. Prior to or fol-

lowing the submission of an applica-
tion, the mortgagor may request for 
good cause the commencement of cer-
tain limited site preparation for the 
project within legal guidelines and 
state law. Such work can commence 
only after the review of the work and 
concurrence by HUD, including the en-
vironmental review under 24 CFR 
242.79, previous participation review, 
and the agreement to certain condi-
tions by the applicant. HUD will not 
approve such request until it has com-
pleted the environmental review under 
24 CFR 242.79. The work must meet all 
requirements and guidelines as if it 

were approved for mortgage insurance 
and is to be accomplished at the sole 
risk of the mortgagor. 

(b) Construction completed prior to ap-
plication. Structures completed more 
than 2 years prior to application are el-
igible to be refinanced with insured 
mortgage proceeds. 

(c) Pre-commitment work. Subsequent 
to submission of an application but 
prior to the issuance of a commitment 
or denial by HUD, the hospital and 
lender may request for good cause the 
commencement of certain necessary 
early site work and limited construc-
tion activity in connection with the 
improvements, within legal guidelines 
and state law. This work must be re-
quested by both the hospital and the 
lender to be approved. Such work may 
be eligible to be financed with insured 
mortgage proceeds if the application is 
approved and the work complies with 
all specified conditions of HUD as set 
forth in a written agreement between 
the hospital and HUD. It is understood 
that in some cases the application sub-
mitted in order for pre-commitment 
work to begin may not be complete in 
all respects. However, at a minimum, 
the application shall include the ap-
proved FHA application form, the ap-
plication fee (based on the amount of 
the total proposed insured loan), the 
inspection fee (based on the cost of the 
pre-commitment work), a project de-
scription of the pre-commitment work 
and its relation to the total project, 
and plans and specifications for the 
proposed pre-commitment work in suf-
ficient detail to allow HUD to conduct 
its architectural and engineering re-
view and obtain the necessary previous 
participation information and evidence 
of compliance with federal and state 
environmental regulations. Such work 
can commence only after the review of 
the work and concurrence by the lend-
er and HUD, including previous partici-
pation review. HUD will not approve 
such request until it has completed the 
environmental review under 24 CFR 
242.79. The work must meet all require-
ments and guidelines as if it were ap-
proved for mortgage insurance and is 
to be accomplished at the sole risk of 
the hospital. A request shall be accom-
panied by documentation required by 
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HUD. That documentation shall in-
clude: 

(1) A justification explaining the ur-
gent and compelling circumstances 
that make it necessary to begin con-
struction without waiting for the ap-
plication process to run its course. The 
justification must specify the harm the 
hospital would suffer from waiting. 

(2) A plan detailing how the hospital 
will finance the limited construction if 
the application for mortgage insurance 
is denied. 

(3) A statement that financing the 
limited construction by means other 
than a HUD-insured mortgage in the 
event the application is denied will im-
pose no significant financial hardship 
on the hospital. The statement shall be 
accompanied by supporting historical 
and projected financial data. 

(4) A statement that the hospital rec-
ognizes that HUD’s agreement to in-
clude the cost of the limited construc-
tion in a subsequently approved appli-
cation does not in any way indicate 
that the application will be approved. 

(5) A resolution of the governing 
body (or, at HUD’s discretion, the exec-
utive committee of the governing 
body) of the mortgagor attesting to 
paragraphs (c)(1) through (4). 

(d) Early Start. Subsequent to the 
issuance of a commitment, if the hos-
pital and lender request the commence-
ment of the project, the work may 
commence after the review and ap-
proval of the request by HUD, includ-
ing the agreement by the hospital and 
the lender to any conditions that HUD 
may require. Any work undertaken 
prior to the initial endorsement shall 
be at the sole risk of the hospital. 

(e) Prepayment of inspection fee. The 
hospital shall pay a non-refundable in-
spection fee to HUD before the work 
described in paragraph (c) or (d) of this 
section commences. The fee shall be 
based on the amount of the pre-com-
mitment and/or early start work re-
quested to be included in the insured 
mortgage loan. 

(f) No expressed or implied intent. Ap-
proval to proceed under paragraphs (c) 
or (d) of this section shall in no way be 
construed as indicating any intent, ex-
pressed or implied, on the part of HUD 
to approve, disapprove, or make any 
undertaking or promise whatsoever 

with respect to the application or with 
respect to any commitment for mort-
gage insurance. Any work under para-
graphs (c) or (d) of this section shall be 
undertaken at the sole risk and respon-
sibility of the hospital. 

§ 242.46 Insured advances—building 
loan agreement. 

Prior to the initial endorsement of 
the mortgage for insurance, the mort-
gagor and mortgagee shall execute a 
building loan agreement, approved by 
HUD, setting forth the terms and con-
ditions under which progress payments 
may be advanced during construction. 
To be covered by mortgage insurance, 
or to be included as an eligible cost, 
each progress payment involving mort-
gage proceeds and the owner’s equity 
requirement shall be approved by HUD. 

§ 242.47 Insured advances for building 
components stored off-site. 

(a) Building components. In insured 
advances for building components 
stored off-site, the term building com-
ponent shall mean any manufactured 
or pre-assembled part of a structure 
that HUD has specifically identified for 
incorporation into the property and 
has designated for off-site storage be-
cause it is of such size or weight that: 

(1) Storage of the number of compo-
nents required for timely construction 
progress at the construction site is im-
practical, or 

(2) Weather damage or other adverse 
conditions prevailing at the construc-
tion site would make storage at the 
site impractical or unduly costly. 

(b) Storage. (1) An insured advance 
may be made for up to 90 percent of the 
invoice value (to exclude costs of 
transportation and storage) of the 
building components stored off-site, if 
the components are stored at a loca-
tion approved by the mortgagee and 
HUD. 

(2) Each building component shall be 
adequately marked so as to be readily 
identifiable in the inventory of the off- 
site location. Each component shall be 
kept together with all other building 
components of the same manufacturer 
intended for use in the same project for 
which insured advances have been 
made and separate and apart from 
similar units not for use in the project. 
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(3) Storage costs, if any, shall be 
borne by the contractor. 

(c) Responsibility for transportation, 
storage, and insurance of off-site building 
components. The general contractor of 
the insured mortgaged property shall 
have the responsibility for: 

(1) Insuring the components in the 
name of the mortgagor while in transit 
and storage; and 

(2) Delivering or contracting for the 
delivery of the components to the stor-
age area and to the construction site, 
including payment of freight. 

(d) Advances. (1) Before an advance 
for a building component stored off- 
site is insured: 

(i) The mortgagor shall: 
(A) Obtain a bill of sale for the com-

ponent; 
(B) Give the mortgagee a security 

agreement; and 
(C) File a financing statement in ac-

cordance with the Uniform Commercial 
Code; and 

(ii) The mortgagee shall warrant to 
HUD that the security instruments are 
a first lien on the building components 
covered by the instruments except for 
such other liens or encumbrances as 
may be approved by HUD. 

(2) Before each advance for building 
components stored off-site is insured, 
the mortgagor’s architect shall certify 
to HUD that the components, in their 
intended use, comply with HUD-ap-
proved contract plans and specifica-
tions. Under those circumstances per-
mitted by HUD in which there is no ar-
chitect, compliance with the HUD-ap-
proved contract plans and specifica-
tions shall be determined by HUD. 

(3) Advances may be made only for 
components stored off-site in a quan-
tity required to permit uninterrupted 
installation at the site. 

(4) At no time shall the invoice value 
of building components being stored 
off-site, for which advances have been 
HUD insured, represent more than 50 
percent of the total estimated con-
struction costs for the insured mort-
gaged project as specified in the con-
struction contract. Notwithstanding 
the preceding sentence and other regu-
latory requirements that set bonding 
requirements, the percentage of total 
estimated construction costs insured 
by advances under this section may ex-

ceed 25 percent but not 50 percent if the 
mortgagor furnishes assurance of com-
pletion in the form of a corporate sur-
ety bond for the payment and perform-
ance each in the amount of 100 percent 
of the amount of the construction con-
tract. In no event will insurance of ad-
vances for components stored off-site 
be made in the absence of a payment 
and a performance bond. 

(5) No single advance that is to be in-
sured shall be in an amount less than 
$10,000. 

§ 242.48 Insured advances for certain 
equipment and long lead items. 

The Commissioner may allow ad-
vances for certain pieces of equipment 
or other construction materials for 
which a manufacturer, fabricator, or 
other source requires an interim pay-
ment(s) in order to assure the timely 
manufacture or fabrication and deliv-
ery to the project site. Such advances 
can be made only if a bill of sale or an 
invoice describes the material or equip-
ment and its completion and delivery 
dates in no uncertain terms, and that 
such displayed timetable is necessary 
to meet the requirements of the overall 
construction schedule cited in the con-
struction contract. 

§ 242.49 Funds and finances: deposits 
and letters of credit. 

(a) Deposits. Where HUD requires the 
mortgagor to make a deposit of cash or 
securities, such deposit shall be with 
the mortgagee or a depository accept-
able to the mortgagee. Any such de-
posit shall be held in a separate ac-
count for and on behalf of the mort-
gagor, and shall be the responsibility of 
the mortgagee. 

(b) Letter of credit. Where the use of a 
letter of credit is acceptable to HUD in 
lieu of a deposit of cash or securities, 
the letter of credit shall be issued to 
the mortgagee by a banking institution 
acceptable to the lender. The mort-
gagee shall be responsible to HUD for 
collection under the letter of credit. In 
the event a demand for payment there-
under is not immediately met, the 
mortgagee shall forthwith provide a 
cash deposit equivalent to the undrawn 
balance of the letter of credit. 

(c) Mortgagee not issuer. The mort-
gagee of record may not be the issuer 
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of the letter of credit without the prior 
written consent of HUD. 

§ 242.50 Funds and finances: off-site 
utilities and streets. 

The Commissioner shall require as-
surance of completion of off-site public 
utilities and streets in all cases, except 
where a municipality or other public 
body has by agreement acceptable to 
HUD agreed to install such utilities 
and streets without cost to the mort-
gagor. Where such assurance is re-
quired, it shall be in the form of a cash 
escrow deposit, a letter of credit, the 
retention of a specified amount of 
mortgage proceeds by the mortgagee, 
or a combination thereof. In any case, 
the amount of deposit or retained cash 
(or both) must be sufficient to cover 
the cost of off-site utilities and streets. 
If a cash escrow is used, it shall be de-
posited with the mortgagee or with an 
acceptable trustee or escrow agent des-
ignated by the mortgagee. If mortgage 
proceeds are used, the mortgagee shall 
retain under terms approved by HUD, 
rather than disburse at the initial clos-
ing of the mortgage, a sufficient por-
tion of the mortgage proceeds allo-
cated to land in the project analysis. 
As additional assurance, HUD may also 
require a surety company bond or 
bonds. 

[72 FR 67546, Nov. 28, 2007, as amended at 73 
FR 35923, June 25, 2008] 

§ 242.51 Funds and finances: Insured 
advances and assurance of comple-
tion. 

(a) Where the estimated cost of con-
struction or substantial rehabilitation 
is more than $500,000, the mortgagor 
shall furnish assurance of completion 
in the form of corporate surety bonds 
for payment and performance, each in 
the minimum amount of 100 percent of 
the construction contract (or Guaran-
teed Maximum Price, in the case of 
construction management) and each 
satisfactory to HUD. 

(b) All types of assurance of comple-
tion shall be on forms approved by 
HUD. All surety companies executing a 
bond and all parties executing a per-
sonal indemnity agreement must be 
satisfactory to HUD. 

(c) A mortgagee may prescribe more 
stringent requirements for assurance of 

completion than the minimum require-
ments provided for in this section. 

§ 242.52 Construction contracts. 

(a) Awarding of contract. A contract 
for the construction or substantial re-
habilitation of a hospital shall be en-
tered into by a mortgagor, with a 
builder selected by a competitive bid-
ding procedure acceptable to HUD. 

(b) Form of contract. The construction 
contract shall be: A lump sum form 
providing for payment of a specified 
amount; a construction management 
contract with a guaranteed maximum 
price, the final costs of which are sub-
ject to a certification acceptable to 
HUD; a design-build contract with 
terms and certification requirements 
acceptable to HUD; or such other form 
of contract as may be acceptable to 
HUD. 

(c) Competitive bidding. A competitive 
bidding procedure acceptable to HUD 
must be used in the selection of bidders 
to perform work or otherwise provide 
service to the project, the costs of 
which are included in any form of con-
struction contract cited in paragraph 
(b) of this section. Fixed equipment not 
included in the construction contract, 
and movable equipment, may be pur-
chased by securing quotations or by 
using competitive bidding procedures. 

[72 FR 67546, Nov. 28, 2007, as amended at 73 
FR 35923, June 25, 2008] 

§ 242.53 Excluded contractors. 

(a) Contracts relating to the con-
struction of the project shall not be 
made with any person or entity that 
has been excluded from participation 
in federal programs, including but not 
limited to: A general contractor, a sub-
contractor, or construction manager 
(or any firm, corporation, partnership, 
or association in which such con-
tractor, subcontractor, or construction 
manager has a substantial interest). 
Before entering into contracts with 
any such person or entity, owners must 
consult the government-wide list of ex-
cluded parties, and any list of excluded 
parties maintained by HUD. 

(b) Contracts relating to the con-
struction of the project shall not be 
made with a general contractor that 
has an identity of interest, as defined 
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by HUD, with the mortgagor or mort-
gagee. 

(c) If HUD determines that a contract 
has been made contrary to the require-
ments of paragraphs (a) or (b) of this 
section and so notifies the mortgagee, 
HUD will require the contractor or 
construction manager to cost-certify 
and may require other remedial action 
in addition to taking enforcement ac-
tion, as HUD deems appropriate. 

Subpart F—Nondiscrimination and 
Wage Rates 

§ 242.54 Nondiscrimination. 
Hospital facilities financed with 

mortgages insured under this part 
must be made available without dis-
crimination as to race, color, religion, 
sex, age, disability, or national origin. 
Hospitals must be operated in compli-
ance with all applicable civil rights 
laws and regulations, including 24 CFR 
part 200, subpart J (Equal Employment 
Opportunity), and the Americans with 
Disabilities Act (42 U.S.C. 12101 et seq.). 
Racially restrictive covenants are per 
se illegal and their use is prohibited. 
The aforesaid provisions regarding age 
and sex discrimination do not affect 
the eligibility of hospitals for women 
and children. 

§ 242.55 Labor standards. 
(a) Projects financed under this part 

(except under 24 CFR 242.91) must com-
ply with the prevailing wage rates de-
termined under the Davis-Bacon Act 
(40 U.S.C. 3141 et seq.), and U.S. Depart-
ment of Labor regulations in 29 CFR 
parts 1, 3, and 5 for compliance with 
labor standards laws, in accordance 
with section 212 of the Act, provided 
that supplemental loans under section 
241 of the Act made in connection with 
loans insured under this part are sub-
ject to labor standards requirements in 
the same manner and to the same ex-
tent as mortgages insured under sec-
tion 242 of the National Housing Act. 

(b) The requirements stated in 24 
CFR part 70 governing HUD waiver of 
Davis-Bacon prevailing wage rates for 
volunteers apply to hospitals with 
mortgages insured under this part. 

(c) Each laborer or mechanic em-
ployed on any facility covered by a 
mortgage insured under this part (ex-

cept under 24 CFR 242.91, but including 
a supplemental loan under section 241 
of the National Housing Act made in 
connection with a loan insured under 
this part) shall receive compensation 
at a rate not less than 1.5 times the 
basic rate of pay for all hours worked 
in any workweek in excess of 8 hours in 
any workday or 40 hours in the work-
week. 

(d) Project commitments, contracts, 
and agreements, as determined by 
HUD, and construction contracts and 
subcontracts, shall include terms, con-
ditions, and standards for compliance 
with applicable requirements set forth 
in 29 CFR parts 1, 3, and 5 and section 
212 of the Act. 

(e) No advance under a loan or mort-
gage that is subject to the require-
ments of section 212 shall be eligible 
for insurance unless there is filed with 
the application for the advance a cer-
tificate as required by HUD certifying 
that the laborers and mechanics em-
ployed in construction of the project 
have been paid not less than the wage 
rates required under section 212. 

Subpart G—Regulatory Agree-
ment, Accounting and Re-
porting, and Financial Re-
quirements 

§ 242.56 Form of regulation. 

As long as HUD is the insurer or 
holder of the mortgage, all mortgagors 
shall be regulated by HUD through the 
use of a regulatory agreement in a pub-
lished format determined by HUD and 
such additional covenants and restric-
tions as may be determined necessary 
by HUD on a case-by-case basis. In ad-
dition, all mortgagors shall be subject 
to the provisions of 24 CFR part 24 and 
such other enforcement provisions as 
may be applicable. The mortgagor 
shall be subject to monitoring by HUD 
and its agents and contractors, on an 
ongoing basis for the life of the insured 
mortgage to ensure against the risk of 
default, and the mortgagor must make 
its financial records available to HUD 
and its agents and contractors upon re-
quest. In those cases in which the hos-
pital facility is leased as permitted by 
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§ 242.72, the provisions of this section 
also shall apply to the lessee. 

[72 FR 67546, Nov. 28, 2007, as amended at 73 
FR 35923, June 25, 2008] 

§ 242.57 Maintenance of hospital facil-
ity. 

The mortgagor shall maintain the 
hospital’s grounds, buildings, and the 
equipment financed with mortgage pro-
ceeds in good repair, and shall prompt-
ly complete such repairs and mainte-
nance as HUD considers necessary. 

§ 242.58 Books, accounts, and financial 
statements. 

(a) Books and accounts. The mortga-
gor’s books and accounts relating to 
the operation of the physical facilities 
of the hospital shall be established in a 
manner satisfactory to HUD, and shall 
be kept in accordance with the require-
ments of HUD as long as the mortgage 
is insured or held by HUD. 

(b) Financial reports. The mortgagor 
shall file with HUD: 

(i) Annual audited financial state-
ments in accordance with the guidance 
below; 

(ii) Quarterly unaudited financial re-
ports, within 40 days following the end 
of each quarter of the mortgagor’s fis-
cal year; 

(iii) If requested by HUD, monthly fi-
nancial reports within 40 days fol-
lowing the end of each month; 

(iv) Board-certified annual financial 
results within 120 days following the 
close of the fiscal year (if the annual 
audited financial statement has not 
yet been filed with HUD) and at such 
other times as HUD may designate on a 
case-by-case basis; and 

(v) Such other financial and utiliza-
tion reports as HUD may require. 

(c) Audits. (1) Not-for-profit and state 
and local governments shall conduct 
audits in accordance with the Consoli-
dated Audit Guide for Audits of HUD 
Programs (Handbook 2000.04) and OMB 
Circular A–133 (Audits of states, local 
governments, and nonprofit organiza-
tions). 

(2) For-profit organizations shall con-
duct audits in accordance with the 
Consolidated Audit Guide for Audits of 
HUD Programs (Handbook 2000.04). 

(d) Changes in accounting policies. The 
annual audited financial statements 

shall identify any changes in account-
ing policies and their financial effect 
on the balance sheet and on the income 
statement. 

(e) Compliance reporting. The mort-
gagor shall instruct the auditor of the 
annual financial statement to include 
in its report an evaluation of the mort-
gagor’s compliance with the Regu-
latory Agreement. 

(f) Books of management agents. The 
books and records of management 
agents, lessees, operators, managers, 
and affiliates, as they pertain to the 
operations of the hospital, shall be 
maintained in accordance with Gen-
erally Accepted Accounting Principles 
(GAAP) or Governmental Accounting 
Standards and shall be open and avail-
able to inspection by HUD, after rea-
sonable prior notice, during normal of-
fice hours, at the hospital or other mu-
tually agreeable location. Every con-
tract executed on behalf of the hospital 
with any of the aforesaid parties shall 
include the provision that the books 
and records of such entities shall be 
properly maintained and open to in-
spection during normal business hours 
by HUD at the hospital or other mutu-
ally agreeable location. 

(g) Medicare cost reports. Upon re-
quest, the mortgagor shall provide to 
HUD a copy of the Medicare Cost Re-
port most recently submitted to the 
Centers for Medicare and Medicaid 
Services (an agency of the Department 
of Health and Human Services), along 
with related financial documents. 

(h) In those cases in which the hos-
pital facility is leased as permitted by 
§ 242.72, the requirements pertaining to 
the mortgagor in § 242.58 (a) through (g) 
also shall pertain to the lessee. 

[72 FR 67546, Nov. 28, 2007, as amended at 73 
FR 35923, June 25, 2008] 

§ 242.59 Inspection of facilities by 
Commissioner. 

The mortgaged property (including 
buildings and equipment) and the 
books, records, and documents relating 
to the operation of the physical facili-
ties of the hospital shall be subject to 
inspection and examination by HUD or 
its authorized representative at all rea-
sonable times. 
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§ 242.61 Management. 
The mortgagor shall provide for man-

agement of the hospital in a manner 
satisfactory to HUD. 

(a) Contract Management of Hospital. 
The mortgagor shall not execute a 
management agreement or any other 
contract for management of the hos-
pital without HUD’s prior written ap-
proval. (Management of the hospital, 
which requires HUD’s prior written ap-
proval, refers to management of the 
hospital not management of compo-
nents within the hospital such as the 
hospital cafeteria or hospital phar-
macy.) Any management agreement or 
contract for management of the hos-
pital shall contain a provision that it 
shall be subject to termination without 
penalty and with or without cause, 
upon written request by HUD addressed 
to the mortgagor and management 
agent. 

(b) Principals. HUD shall have the au-
thority to require that any principals 
of the mortgagor, including but not 
limited to board members of a cor-
porate entity, be removed, substituted, 
or terminated for cause upon written 
request by HUD addressed to the mort-
gagor. 

(c) Employees. HUD shall have the au-
thority to require that any key man-
agement employees of the mortgagor 
(as defined and determined solely by 
HUD) be terminated for cause upon 
written request by HUD addressed to 
the mortgagor. 

(d) Procedures upon receipt of request 
under paragraphs (a) through (c) of this 
section. Upon receipt of such requests 
under paragraphs (a) through (c) of this 
section, the mortgagor shall imme-
diately terminate said management 
agreement, principals, or employees 
within the shortest applicable period 
HUD determines appropriate and shall 
make arrangements satisfactory to 
HUD for ongoing proper management 
of the hospital. 

[72 FR 67546, Nov. 28, 2007, as amended at 73 
FR 35923, June 25, 2008] 

§ 242.62 Releases of lien. 
The mortgagor shall not sell, dispose 

of, transfer, or permit to be encum-
bered any security property without 
the prior approval of the lender and 

Commissioner, subject to thresholds or 
such other standards as HUD may es-
tablish for the approval requirement. 
Where there is a partial release of lien, 
the lender must make a determination, 
subject to prior review and approval by 
HUD, that the remaining or replace-
ment property subject to the first lien 
provides adequate security for the re-
maining principal indebtedness. 

§ 242.63 Additional indebtedness and 
leasing. 

The mortgagor shall not enter into 
any long-term debt, short-term debt 
(including receivables or line of credit 
financing), equipment leases, or deriva-
tive-type transactions, except in con-
formance with policies and procedures 
established by HUD. 

§ 242.64 Current and future property. 
All current or future property (in-

cluding personalty) of the mortgagor 
on or off mortgaged real estate (except 
that specifically restricted by donors 
or specifically excluded by HUD) will 
be considered as part of the HUD-in-
sured hospital and subject to all provi-
sions of the HUD regulatory agree-
ment. All equipment acquired by the 
hospital following initial endorsement 
and at any time during the term of the 
loan shall become subject to the lien of 
the security agreement and any Uni-
form Commercial Code Financing 
Statements filed pursuant to the secu-
rity agreement, unless the mortgagor 
specifically requests and HUD, for good 
cause, approves subordination of the 
lien of the insured mortgagee on spe-
cific personalty for specific periods of 
time. The first lien on the realty (as 
defined in the regulatory agreement 
and as identified in the security instru-
ment) cannot be subordinated in whole 
or in part. 

§ 242.65 Distribution of assets. 
The Commissioner shall establish fi-

nancial thresholds and procedures for 
the distribution of surplus cash and 
other assets. Surplus cash that meets 
the definition in 24 CFR 242.1, or cash 
that has been expressly approved for 
distribution by HUD, may be distrib-
uted to other organizations formally 
affiliated with the mortgagor, a parent 
organization with which the mortgagor 
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is also affiliated, partners, or stock-
holders, in accordance with those fi-
nancial thresholds and procedures set 
forth in the regulatory agreement. 
Other assets may be distributed to 
other organizations formally affiliated 
with the mortgagor, a parent organiza-
tion with which the mortgagor is also 
affiliated, partners, or stockholders, in 
accordance with those financial thresh-
olds and procedures set forth in the 
regulatory agreement, and in accord-
ance with the release of lien conditions 
in 24 CFR 242.62, if applicable. 

§ 242.66 Affiliate transactions. 
Transactions with affiliates that are 

arms-length are permitted as specified 
in the Regulatory Agreement. Trans-
actions with affiliates that are not 
arms-length are not permitted except 
with the prior written approval of 
HUD. 

§ 242.67 New corporations, subsidi-
aries, affiliations, and mergers. 

The mortgagor shall not establish, 
develop, organize, acquire, become the 
sole member of, or acquire an interest 
sufficient to require disclosure on the 
audited financial statements of the 
mortgagor, in any corporation, sub-
sidiary, or affiliate organization other 
than those with which the mortgagor 
was affiliated as of date of application, 
without the prior approval of HUD. The 
mortgagor shall obtain HUD’s written 
approval for all future mergers. 

Subpart H—Miscellaneous 
Requirements 

§ 242.68 Disclosure and verification of 
Social Security and Employer Iden-
tification Numbers. 

The requirements set forth in 24 CFR 
part 5, regarding the disclosure and 
verification of Social Security Num-
bers and Employer Identification Num-
bers, and Employer Identification 
Numbers by ‘‘applicants for and par-
ticipants in’’ assisted mortgage and 
loan insurance and related programs, 
apply to this program. 

§ 242.69 Transfer fee. 
Upon application for review of a 

transfer of physical assets or the sub-
stitution of mortgagors, a transfer fee 

of 50 cents per thousand dollars of the 
outstanding principal balance of the 
mortgage shall be paid to HUD. A 
transfer fee is not required if both par-
ties to the transfer transaction are 
not-for-profit or public organizations. 

§ 242.70 Fees not required. 
The payment of an application, com-

mitment, inspection, or reopening fee 
shall not be required in connection 
with the insurance of a mortgage in-
volving the sale by the Secretary of 
any property acquired under any sec-
tion or title of the Act. 

§ 242.72 Leasing of hospital. 
Leasing of a hospital in its entirety 

is prohibited. Notwithstanding this 
prohibition, any proposal in which 
leasing of the entire facility is a factor 
due to state law prohibitions against 
the mortgaging of health care facilities 
by state entities shall be considered on 
a case-by-case basis. Also, leasing of a 
hospital that has an existing Section 
242-insured loan is permitted if HUD 
determines that leasing is necessary to 
reduce the risk of default by a finan-
cially troubled hospital. 

§ 242.73 Waiver of eligibility require-
ments for mortgage insurance. 

The Secretary may insure under this 
part, without regard to any limitation 
upon eligibility contained in this sub-
part, any mortgage assigned to him or 
her in connection with payment under 
a contract of mortgage insurance, or 
executed in connection with a sale by 
him or her of any property previously 
insured under this part and acquired 
subsequent to a claim. 

§ 242.74 Smoke detectors. 
Each occupied room must include 

such smoke detectors as are required 
by law. 

§ 242.75 Title requirements. 
In order for the mortgaged property 

to be eligible for insurance, HUD shall 
determine that marketable title there-
to is vested in the mortgagor as of the 
date the mortgage is filed for record. 
The title evidence shall be examined by 
HUD and the endorsement of the mort-
gage note for insurance shall be evi-
dence of its acceptability. 
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§ 242.76 Title evidence. 

Upon insurance of the mortgage, the 
mortgagee shall furnish to HUD a sur-
vey of the mortgage property, satisfac-
tory to HUD, and a policy of title in-
surance covering the property, as pro-
vided in paragraph (a) of this section. 
If, for reasons HUD considers to be sat-
isfactory, title insurance cannot be fur-
nished, the mortgagee shall furnish 
such evidence of title in accordance 
with paragraph (b) or (c) of this section 
as HUD may require. Any survey, pol-
icy of title insurance, or evidence of 
title required under this section shall 
be furnished without expense to HUD. 
The types of title evidence are: 

(a) A policy of title insurance issued 
by a company and in a form satisfac-
tory to HUD. The policy shall name as 
the insureds the mortgagee and the 
Secretary of Housing and Urban Devel-
opment, and their successors and as-
signs, as their respective interests may 
appear. The policy shall provide that 
upon acquisition of title by the mort-
gagee or the Secretary, it will continue 
to provide the same coverage as the 
original policy, and will run to the 
mortgagee or the Secretary, as the 
case may be. 

(b) An abstract of title satisfactory 
to HUD, prepared by an abstract com-
pany or individual engaged in the busi-
ness of preparing abstracts of title, ac-
companied by a legal opinion satisfac-
tory to HUD as to the quality of such 
title, signed by an attorney-at-law ex-
perienced in the examination of titles. 

(c) A Torrens or similar title certifi-
cate. 

§ 242.77 Liens. 

The hospital must be free and clear 
of all liens other than the insured 
mortgage, except that the property 
may be subject to a lien as provided by 
terms and conditions established by 
HUD, as follows: 

(a) An inferior lien made or held by a 
federal, state, or local government in-
strumentality; 

(b) An inferior lien required in con-
nection with a supplemental loan in-
sured pursuant to section 241 of the 
Act; 

(c) An inferior or superior lien on 
equipment as may be approved in con-

nection with an equipment leasing pro-
gram approved by HUD; 

(d) An inferior or superior lien on ac-
counts receivable as approved by HUD 
as collateral for a line of credit or 
other borrowing by a hospital insured 
under this part that has extraordinary 
needs such as cash flow difficulties; or 

(e) Similar liens otherwise approved 
by HUD. 

§ 242.78 Zoning, deed, and building re-
strictions. 

The project when completed shall not 
violate any material zoning or deed re-
strictions applicable to the project 
site, and shall comply with all applica-
ble building and other governmental 
codes, ordinances, regulations, and re-
quirements. 

§ 242.79 Environmental quality deter-
minations and standards. 

Requirements set forth in 24 CFR 
part 50, ‘‘Protection and Enhancement 
of Environmental Quality,’’ 24 CFR 
part 51, ‘‘Environmental Criteria and 
Standards,’’ and 24 CFR part 55, 
‘‘Floodplain Management,’’ governing 
environmental review responsibilities 
(as applicable) and any additional envi-
ronmental standards, reviews, or deter-
minations required by HUD apply to 
this program. 

§ 242.81 Lead-based paint poisoning 
prevention. 

Requirements set forth in 24 CFR 
part 35 apply to this program. 

§ 242.82 Energy conservation. 

Construction, mechanical equipment, 
and energy and metering selections 
shall provide cost-effective energy con-
servation in accordance with standards 
established by HUD. 

§ 242.83 Debarment and suspension. 

The requirements set forth in 24 CFR 
part 24 apply to this program. 

§ 242.84 Previous participation and 
compliance requirements. 

The requirements set forth in 24 CFR 
part 200, subpart H, apply to this pro-
gram. 
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§ 242.86 Property and mortgage assess-
ment. 

The requirements set forth in 24 CFR 
part 200, subpart E, regarding the mort-
gagor’s responsibility for making those 
investigations, analysis, and inspec-
tions it deems necessary for protecting 
its interests in the property apply to 
these programs. 

§ 242.87 Certifications. 
Any agreement, undertaking, state-

ment, or certification required by HUD 
shall specifically state that it has been 
made, presented, and delivered for the 
purpose of influencing an official ac-
tion of the FHA, and of HUD, and may 
be relied upon by HUD as a true state-
ment of the facts contained therein. 

§ 242.89 Supplemental loans. 
A loan, advance of credit, or purchase 

of an obligation representing a loan or 
advance of credit made for the purpose 
of financing improvements or additions 
(including the refinancing of any in-
debtedness incurred in connection with 
the early commencement of work on 
such improvements or additions, sub-
ject to the requirements of §§ 242.15 and 
242.45) to a hospital covered by a mort-
gage insured under this section of the 
Act or for a Commissioner-held mort-
gage, or equipment for a hospital, may 
be insured pursuant to the provisions 
of section 241 of the Act and under the 
provisions of this part as applicable 
and such additional terms and condi-
tions as established by HUD. See sub-
part B of 24 CFR part 241 with respect 
to the contract of mortgage insurance 
for all loans insured under section 241 
of the Act. See 24 CFR part 241, subpart 
C, for energy improvements. 

§ 242.90 Eligibility of mortgages cov-
ering hospitals in certain neighbor-
hoods. 

(a) A mortgage financing the repair, 
substantial rehabilitation, or construc-
tion of a hospital located in an older 
declining urban area shall be eligible 
for insurance under this subpart, sub-
ject to compliance with the additional 
requirements of this section. 

(b) The mortgage shall meet all of 
the requirements of this subpart, ex-
cept such requirements (other than 
those relating to labor standards and 

prevailing wages or environmental re-
view) as are judged to be not applicable 
on the basis of the following deter-
minations to be made by HUD. 

(1) That the conditions of the area in 
which the property is located prevent 
the application of certain eligibility re-
quirements of this subpart. 

(2) That the area is reasonably via-
ble, and there is a need in the area for 
an adequate hospital to serve low and 
moderate income families. 

(3) That the mortgage to be insured 
is an acceptable risk. 

(c) Mortgages complying with the re-
quirements of this section shall be in-
sured under this subpart pursuant to 
section 223(e) of the National Housing 
Act. Such mortgages shall be insured 
under and be the obligation of the Spe-
cial Risk Insurance Fund. 

[72 FR 67546, Nov. 28, 2007, as amended at 73 
FR 35923, June 25, 2008] 

§ 242.91 Eligibility of refinancing 
transactions. 

A mortgage given to refinance an ex-
isting insured mortgage under section 
241 or Section 242 of the Act covering a 
hospital may be insured under this sub-
part pursuant to section 223(a)(7) of the 
Act. Insurance of the new, refinancing 
mortgage shall be subject to the fol-
lowing limitations: 

(a) Principal amount. The principal 
amount of the refinancing mortgage 
shall not exceed the lesser of: 

(1) The original principal amount of 
the existing insured mortgage, or 

(2) The unpaid principal amount of 
the existing insured mortgage, to 
which may be added loan closing 
charges associated with the refinancing 
mortgage, and costs, as determined by 
HUD, of improvements, upgrading, or 
additions required to be made to the 
property. 

(b) Debt service rate. The monthly 
debt service payment for the refi-
nancing mortgage may not exceed the 
debt service payment charged for the 
existing mortgage. 

(c) Mortgage term. The term of the 
new mortgage shall not exceed the un-
expired term of the existing mortgage, 
except that the new mortgage may 
have a term of not more than 12 years 
in excess of the unexpired term of the 
existing mortgage in any case in which 
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HUD determines that the insurance of 
the mortgage for an additional term 
will inure to the benefit of the FHA In-
surance Fund, taking into consider-
ation the outstanding insurance liabil-
ity under the existing insured mort-
gage, and the remaining economic life 
of the property. 

(d) Minimum loan amount. The mort-
gagee may not require a minimum 
principal amount to be outstanding on 
the loan secured by the existing mort-
gage. 

§ 242.92 Minimum principal loan 
amount. 

A mortgagee may not require, as a 
condition of providing a loan secured 
by a mortgage insured under this part, 
that the principal amount of the mort-
gage exceed a minimum amount estab-
lished by the mortgagee. 

§ 242.93 Amendment of regulations. 
The regulations in this subpart may 

be amended by HUD at any time and 
from time to time, in whole or in part, 
but such amendment shall not ad-
versely affect the interests of a mort-
gagee or lender under the insurance on 
any mortgage or loan already insured, 
and shall not adversely affect the in-
terests of a mortgagee or lender on any 
mortgage or loan to be insured on 
which HUD has issued a commitment 
to insure. 

PART 244—MORTGAGE INSUR-
ANCE FOR GROUP PRACTICE FA-
CILITIES [TITLE XI] 

Subpart A—Eligibility Requirements 

Sec. 
244.1 Eligibility requirements. 
244.2 License. 

Subpart B—Contract Rights and 
Obligations 

244.251 Cross-reference. 

AUTHORITY: 12 U.S.C. 1715b, 1749aaa–5); 42 
U.S.C. 3535(d). 

SOURCE: 36 FR 24663, Dec. 22, 1971, unless 
otherwise noted. 

Subpart A—Eligibility 
Requirements 

SOURCE: 61 FR 14407, Apr. 1, 1996, unless 
otherwise noted. 

§ 244.1 Eligibility requirements. 

The requirements set forth in 24 CFR 
part 200, subpart A, apply to group 
practice facilities (title XI) of the Na-
tional Housing Act (12 U.S.C. 1749aaa), 
as amended. 

§ 244.2 License. 

The Commissioner shall not insure 
any mortgage under this part unless 
the appropriate licensing agency for 
the State, municipality or other polit-
ical subdivision in which a project is or 
is to be located provides such assur-
ances as the Commissioner considers 
necessary that the facility will comply 
with any applicable State or local 
standards and requirements for such 
facilities. 

Subpart B—Contract Rights and 
Obligations 

§ 244.251 Cross-reference. 

(a) All of the provisions, except 
§ 207.258b, of part 207, subpart B of this 
chapter relating to mortgages insured 
under section 207 of the National Hous-
ing Act apply to a mortgage covering a 
group practice facility insured under 
title XI of the National Housing Act. 

(b) For the purposes of this subpart 
all references in part 207 of this chapter 
to section 207 of the Act shall be con-
strued to refer to title XI of the Act. 

(c) All of the definitions in § 244.1 
shall apply to this subpart. In addition 
as used in this part, the term contract 
of insurance means the agreement evi-
denced by the Commissioner’s insur-
ance endorsement and includes the pro-
visions of this subpart and of the Act. 

[36 FR 24663, Dec. 22, 1971, as amended at 50 
FR 38787, Sept. 25, 1985] 
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