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carry out procedures with respect to
CDBG assistance that fulfill the objectives and requirements of the LeadBased Paint Poisoning Prevention Act
(42 U.S.C. 4821–4846), the Residential
Lead-Based Paint Hazard Reduction
Act of 1992 (42 U.S.C. 4851–4856), and implementing regulations at part 35, subparts A, B, J, K, and R of this title.
(d) States shall comply with section 3
of the Housing and Urban Development
Act of 1968 (12 U.S.C. 1701u) and the implementing regulations in 24 CFR part
135. Section 3 requires that employment and other economic opportunities
arising in connection with housing rehabilitation, housing construction, or
other public construction projects
shall, to the greatest extent feasible,
and consistent with existing Federal,
State, and local laws and regulations,
be given to low- and very low-income
persons.
(e) Architectural Barriers Act and the
Americans with Disabilities Act. The Architectural Barriers Act of 1968 (42
U.S.C. 4151–4157) requires certain Federal and Federally-funded buildings
and other facilities to be designed, constructed, or altered in accordance with
standards that ensure accessibility to,
and use by, physically handicapped
people. A building or facility designed,
constructed, or altered with funds allocated or reallocated under this subpart
after November 21, 1996 and that meets
the definition of residential structure as
defined in 24 CFR 40.2, or the definition
of building as defined in 41 CFR 101–
19.602(a), is subject to the requirements
of the Architectural Barriers Act of
1968 and shall comply with the Uniform
Federal Accessibility Standards. For
general type buildings, these standards
are in appendix A to 41 CFR part 101–
19.6. For residential structures, these
standards are available from the Department of Housing and Urban Development, Office of Fair Housing and
Equal Opportunity, Disability Rights
Division, Room 5240, 451 Seventh
Street, SW, Washington, DC 20410; telephone (202) 708–2333 (voice) or (202) 708–
1734 (TTY) (these are not toll-free numbers).
[57 FR 53397, Nov. 9, 1992, as amended at 59
FR 33894, June 30, 1994; 60 FR 1916, Jan. 5,
1995; 61 FR 54922, Oct. 22, 1996; 64 FR 50225,
Sept. 15, 1999]

§ 570.488 Displacement, relocation, acquisition, and replacement of housing.
The requirements for States and
state recipients with regard to the displacement, relocation, acquisition, and
replacement of housing are in § 570.606
and 24 CFR part 42.
[61 FR 11477, Mar. 20, 1996]

§ 570.489 Program administrative requirements.
(a) Administrative and planning costs—
(1) State administrative costs. (i) The
state is responsible for the administration of all CDBG funds. The state shall
pay from its own resources all administrative costs incurred by the state in
carrying out its responsibilities under
this subpart, except that the state may
use CDBG funds to pay such costs in an
amount not to exceed $100,000 plus 50
percent of such costs in excess of
$100,000. States are therefore required
to match such costs in excess of
$100,000 on a dollar for dollar basis. The
amount of CDBG funds used to pay
such costs in excess of $100,000 shall not
exceed 2 percent of the aggregate of the
state’s annual grant, program income
received by units of general local government (whether retained by the unit
of general local government or paid to
the State) and funds reallocated by
HUD to the state.
(ii) For determining the amount of
CDBG funds available in past years for
administrative costs incurred by the
state, the following schedule applies:
(A) $100,000 per annual grant beginning with FY 1984 allocations;
(B) Two percent of program income
returned by units of general local government to the State after August 21,
1985; and
(C) Two percent of program income
received by units of general local government after February 11, 1991.
(iii) The state has the option of selecting its approach for demonstrating
compliance with this requirement. Regardless of the approach selected by
the state, the state will be required to
pay its 50 percent of administrative
costs in excess of $100,000 in the same
amount and at the same time at which
it draws CDBG funds for such costs
after the expenditure of the $100,000.
Any state for which it is determined
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that matching costs contributions are
in arrears on the use of CDBG funds for
administrative costs will be required to
bring matching cost expenditures up to
the level of CDBG expenditures for
such costs within one year of the effective date of this subpart. A state grant
may not be closed out if the state’s
matching cost contribution is not at
least equal to the amount of CDBG
funds in excess of $100,000 expended for
administration. Funds from any year’s
grant may be used to pay administrative costs associated with any other
year’s grant. The two approaches are:
(A) Cumulative accounting of administrative costs incurred by the state
since its assumption of the Program.
Under this approach, the state will
identify, for each grant it has received,
the CDBG funds eligible to be used for
administrative costs as well as the
maximum amount of matching funds
which the state is required to pay. The
amounts will then be aggregated for all
grants received. The state must keep
records demonstrating the actual
amount of CDBG funds from each grant
received which was used for administrative costs as well as matching
amounts paid by the state. These
amounts will also be aggregated for all
grants received. The state will be considered to be in compliance with the requirement if the aggregate of actual
amounts spent for administrative costs
does not exceed the maximum amount
allowable and the amount which the
state has paid in matching funds is at
least equal to the amount of CDBG
funds in excess of $100,000 (for each applicable allocation) drawn for administrative purposes. Any administrative
amounts associated with a particular
state grant shall be deducted from the
aggregate totals upon closeout of that
state grant.
(B) An accounting process developed
and implemented by the state which
provides sufficient information to demonstrate that the requirements of this
subsection are met.
(2) The state may not charge fees of
any entity for processing or considering any application for CDBG fund,
or for carrying out its responsibilities
under this subpart.
(3) The state and its funded units of
general local government shall not ex-

§ 570.489

pend for planning, management and administrative costs more than 20 percent of the aggregate amount of the
annual grant, plus program income and
funds reallocated by HUD to the State
which are distributed during the time
the final Statement for the annual
grant is in effect. Administrative costs
are those described at § 570.489(a)(1) for
states, and for units of general local
government those described at sections
105(a)(12) and (a)(13) of the Act.
(b) Reimbursement of pre-agreement
costs. The state may permit, in accordance with such procedures as the State
may establish, a unit of local government to incur costs for CDBG activities before the establishment of a formal grant relationship between the
State and the unit of general local government and to charge these pre-agreement costs to the grant, provided that
the activities are eligible and undertaken in accordance with the requirements of this subpart and 24 CFR part
58.
(c) Federal grant payments—(1) Payments. The state shall be paid in advance in accordance with Treasury Circular 1075 (31 CFR part 205). The State
shall use procedures to minimize the
time elapsing between the transfer of
grant funds and disbursement of funds
by the State to units of general local
government. Units of general local government shall also use procedures to
minimize the time elapsing between
the transfer of funds by the State and
disbursement for CDBG activities.
(2) Interest on advances. Interest
earned by units of general local government on grant funds before disbursement of the funds for activities is not
program income and must be returned
to the Treasury, except that the unit of
general local government may keep interest amounts of up $100 per year for
administrative expenses. However, the
state shall not be held accountable for
interest earned on grants for which
payments are made in accordance with
paragraph (c)(1) of this section pending
disbursement for CDBG activities.
(d) Fiscal controls and accounting procedures. (1) A state shall have fiscal and
administrative requirements for expending and accounting for all funds
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received under this subpart. These requirements must be available for Federal inspection and must:
(i) Be sufficiently specific to ensure
that funds received under this subpart
are used in compliance with all applicable statutory and regulatory provisions:
(ii) Ensure that funds received under
this subpart are only spent for reasonable and necessary costs of operating
programs under this subpart; and
(iii) Ensure that funds received under
this subpart are not used for general
expenses required to carry out other
responsibilities of state and local governments.
(2) A state may satisfy this requirement by:
(i) Using fiscal and administrative requirements applicable to the use of its
own funds;
(ii) Adopting new fiscal and administrative requirements; or
(iii) Applying the provisions in 24
CFR part 85 ‘‘Uniform Administrative
Requirements for Grants and Cooperative Agreements to State and Local
Governments.’’
(e) Program income. (1) For the purposes of this subpart, ‘‘program income’’ is defined as gross income received by a state, a unit of general
local government or a subrecipient of a
unit of general local government that
was generated from the use of CDBG
funds, except as provided in paragraph
(e)(2) of this section. When income is
generated by an activity that is only
partially assisted with CDBG funds,
the income shall be prorated to reflect
the percentage of CDBG funds used
(e.g., a single loan supported by CDBG
funds and other funds; a single parcel
of land purchased with CDBG funds and
other funds). Program income includes,
but is not limited to, the following:
(i) Proceeds from the disposition by
sale or long term lease of real property
purchased or improved with CDBG
funds;
(ii) Proceeds from the disposition of
equipment purchased with CDBG funds;
(iii) Gross income from the use or
rental of real or personal property acquired by the unit of general local government or a subrecipient of a unit of
general local government with CDBG

funds; less the costs incidental to the
generation of the income;
(iv) Gross income from the use or
rental of real property owned by the
unit of general local government or a
subrecipient of a unit of general local
government, that was constructed or
improved with CDBG funds, less the
costs incidental to the generation of
the income;
(v) Payments of principal and interest on loans made using CDBG funds;
(vi) Proceeds from the sale of loans
made with CDBG funds;
(vii) Proceeds from the sale of obligations secured by loans made with
CDBG funds;
(viii) Interest earned on funds held in
a revolving fund account;
(ix) Interest earned on program income pending disposition of the income;
(x) Funds collected through special
assessments made against properties
owned and occupied by households not
of low and moderate income, where the
special assessments are used to recover
all or part of the CDBG portion of a
public improvement; and
(xi) Gross income paid to a unit of
general local government or subrecipient from the ownership interest
in a for-profit entity acquired in return
for the provision of CDBG assistance.
(2) ‘‘Program income’’ does not include the following:
(i) The total amount of funds which
is less than $25,000 received in a single
year that is retained by a unit of general local government and its subrecipients;
(ii) Amounts generated by activities
eligible under section 105(a)(15) of the
Act and carried out by an entity under
the authority of section 105(a)(15) of
the Act;
(iii) Amounts generated by activities
that are financed by a loan guaranteed
under section 108 of the Act and meet
one or more of the public benefit criteria specified at § 570.482(f)(3)(v) or are
carried out in conjunction with a grant
under section 108(q) of the Act in an
area determined by HUD to meet the
eligibility requirements for designation as an Urban Empowerment Zone
pursuant to 24 CFR part 597, subpart B.
Such exclusion shall not apply if CDBG
funds are used to repay the guaranteed
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loan. When such a guaranteed loan is
partially repaid with CDBG funds, the
amount generated shall be prorated to
reflect the percentage of CDBG funds
used. Amounts generated by activities
financed with loans guaranteed under
section 108 of the Act which are not defined as program income shall be treated as miscellaneous revenue and shall
not be subject to any of the requirements of this part. However, such
treatment shall not affect the right of
the Secretary to require the section 108
borrower to pledge such amounts as security for the guaranteed loan. The determination whether such amounts
shall constitute program income shall
be governed by the provisions of the
contract required at § 570.705(b)(1).
(3) The state may permit the unit of
general local government which receives or will receive program income
to retain the program income, subject
to the requirements of paragraph
(e)(3)(ii) of this section, or the state
may require the unit of general local
government to pay the program income
to the state. The state, however, must
permit the unit of general local government to retain the program income
if the program income will be used to
continue the activity from which the
program income was derived. The state
will determine when an activity will be
considered to be continued.
(i) Program income paid to the state.
Program income that is paid to the
state is treated as additional CDBG
funds subject to the requirements of
this subpart and must be distributed to
units of general local government in
accordance with the method of distribution in the state’s final Statement. To the maximum extent feasible,
program income shall be distributed
before the state makes additional withdrawals from the Treasury, except as
provided in paragraph (f) of this section.
(ii) Program income retained by a unit
of general local government. (A) Program
income that is received and retained by
the unit of general local government
before closeout of the grant that generated the program income is treated
as additional CDBG funds and is subject to all applicable requirements of
this subpart.

§ 570.489

(B) Program income that is received
and retained by the unit of general
local government after closeout of the
grant that generated the program income is not subject to the requirements of this subpart, except:
(1) If the unit of general local government has another ongoing CDBG grant
from the state at the time of closeout,
the program income continues to be
subject to the requirements of this subpart as long as there is an ongoing
grant; and
(2) If program income is used to continue the activity that generated the
program income, the requirements of
this subpart apply to the program income as long as the unit of general
local government uses the program income to continue the activity;
(3) The state may extend the period
of applicability of the requirements of
this subpart.
(C) The state shall require units of
general local government, to the maximum extent feasible, to disburse program income that is subject to the requirements of this subpart before requesting additional funds from the
state for activities, except as provided
in paragraph (f) of this section.
(f) Revolving funds. (1) The state may
permit units of general local government to establish revolving funds to
carry out specific, identified activities.
A revolving fund, for this purpose, is a
separate fund (with a set of accounts
that are independent of other program
accounts) established to carry out specific activities which, in turn, generate
payments to the fund for use in carrying out such activities. These payments to the revolving fund are program income and must be substantially
disbursed from the revolving fund before additional grant funds are drawn
from the Treasury for revolving fund
activities. Such program income is not
required to be disbursed for non-revolving fund activities.
(2) The state may establish a revolving fund to distribute funds to units of
general local government to carry out
specific, identified activities. A revolving fund, for this purpose, is a separate
fund (with a set of accounts that are
independent of other program accounts) established to fund grants to
units of general local government to

125

VerDate Nov<24>2008

07:58 Apr 27, 2010

Jkt 220079

PO 00000

Frm 00135

Fmt 8010

Sfmt 8010

Y:\SGML\220079.XXX

220079

WReier-Aviles on DSKGBLS3C1PROD with CFR

§ 570.489

24 CFR Ch. V (4–1–10 Edition)

carry out specific activities which, in
turn, generate payments to the fund
for additional grants to units of general local government to carry out
such activities. Program income in the
revolving fund must be disbursed from
the fund before additional grant funds
are drawn from the Treasury for payments to units of general local government which could be funded from the
revolving fund.
(3) A revolving fund established by either the State or unit of general local
government shall not be directly funded or capitalized with grant funds.
(g) Procurement. When procuring
property or services to be paid for in
whole or in part with CDBG funds, the
state shall follow its procurement policies and procedures. The state shall establish requirements for procurement
policies and procedures for units of
general local government, based on full
and open competition. Methods of procurement (e.g., small purchase, sealed
bids/formal advertising, competitive
proposals, and noncompetitive proposals) and their applicability shall be
specified by the state. Cost plus a percentage of cost and percentage of construction costs methods of contracting
shall not be used. The policies and procedures shall also include standards of
conduct governing employees engaged
in the award or administration of contracts. (Other conflicts of interest are
covered by § 570.489(h).) The state shall
ensure that all purchase orders and
contracts include any clauses required
by Federal statutes, executive orders
and implementing regulations.
(h) Conflict of interest—(1) Applicability. (i) In the procurement of supplies, equipment, construction, and
services by the States, units of local
general governments, and subrecipients, the conflict of interest provisions
in paragraph (g) of this section shall
apply.
(ii) In all cases not governed by paragraph (g) of this section, this paragraph (h) shall apply. Such cases include the acquisition and disposition of
real property and the provision of assistance with CDBG funds by the unit
of general local government or its subrecipients, to individuals, businesses
and other private entities.

(2) Conflicts prohibited. Except for eligible administrative or personnel
costs, the general rule is that no persons described in paragraph (h)(3) of
this section who exercise or have exercised any functions or responsibilities
with respect to CDBG activities assisted under this subpart or who are in
a position to participate in a decisionmaking process or gain inside information with regard to such activities,
may obtain a financial interest or benefit from the activity, or have an interest or benefit from the activity, or
have an interest in any contract, subcontract or agreement with respect
thereto, or the proceeds thereunder, either for themselves or those with
whom they have family or business
ties, during their tenure or for one year
thereafter.
(3) Persons covered. The conflict of interest provisions for paragraph (h)(2) of
this section apply to any person who is
an employee, agent, consultant, officer,
or elected official or appointed official
of the state, or of a unit of general
local government, or of any designated
public agencies, or subrecipients which
are receiving CDBG funds.
(4) Exceptions: Thresholds requirements.
Upon written request by the State, an
exception to the provisions of paragraph (h)(2) of this section involving an
employee, agent, consultant, officer, or
elected official or appointed official of
the state may be granted by HUD on a
case-by-case basis. In all other cases,
the state may grant such an exception
upon written request of the unit of general local government provided the
state shall fully document its determination in compliance with all requirements of paragraph (h)(4) of this
section including the state’s position
with respect to each factor at paragraph (h)(5) of this section and such
documentation shall be available for
review by the public and by HUD. An
exception may be granted after it is determined that such an exception will
serve to further the purpose of the Act
and the effective and efficient administration of the program or project of the
state or unit of general local government as appropriate. An exception may
be considered only after the state or
unit of general local government, as
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appropriate, has provided the following:
(i) A disclosure of the nature of the
conflict, accompanied by an assurance
that there has been public disclosure of
the conflict and a description of how
the public disclosure was made; and
(ii) An opinion of the attorney for the
state or the unit of general local government, as appropriate, that the interest for which the exception is
sought would not violate state or local
law.
(5) Factors to be considered for exceptions. In determining whether to grant
a requested exception after the requirements of paragraph (h)(4) of this section have been satisfactorily met, the
cumulative effect of the following factors, where applicable, shall be considered:
(i) Whether the exception would provide a significant cost benefit or an essential degree of expertise to the program or project which would otherwise
not be available;
(ii) Whether an opportunity was provided for open competitive bidding or
negotiation;
(iii) Whether the person affected is a
member of a group or class of low or
moderate income persons intended to
be the beneficiaries of the assisted activity, and the exception will permit
such person to receive generally the
same interests or benefits as are being
made available or provided to the
group or class;
(iv) Whether the affected person has
withdrawn from his or her functions or
responsibilities, or the decisionmaking
process with respect to the specific assisted activity in question;
(v) Whether the interest or benefit
was present before the affected person
was in a position as described in paragraph (h)(3) of this section;
(vi) Whether undue hardship will result either to the State or the unit of
general local government or the person
affected when weighed against the public interest served by avoiding the prohibited conflict; and
(vii) Any other relevant considerations.
(i) Closeout of grants to units of general
local government. The State shall establish requirements for timely closeout
of grants to units of general local gov-
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ernment and shall take action to ensure the timely closeout of such
grants.
(j) Change of use of real property. The
standards described in this section
apply to real property within the unit
of general local government’s control
(including activities undertaken by
subrecipients) which was acquired or
improved in whole or in part using
CDBG funds in excess of the threshold
for small purchase procurement (24
CFR 85.36, ‘‘Administrative Requirements for Grants and Cooperative
Agreements to State, Local and Federally Recognized Indian Tribal Governments’’). These standards shall apply
from the date CDBG funds are first
spent for the property until five years
after closeout of the unit of general
local government’s grant.
(1) A unit of general local governments may not change the use or
planned use of any such property (including the beneficiaries of such use)
from that for which the acquisition or
improvement was made, unless the
unit of general local government provides affected citizens with reasonable
notice of and opportunity to comment
on any proposed change, and either:
(i) The new use of the property qualifies as meeting one of the national objectives and is not a building for the
general conduct of government; or
(ii) The requirements in paragraph
(j)(2) of this section are met.
(2) If the unit of general local government determines, after consultation
with affected citizens, that it is appropriate to change the use of the property to a use which does not qualify
under paragraph (j)(1) of this section, it
may retain or dispose of the property
for the changed use if the unit of general local government’s CDBG program
is reimbursed or the state’s CDBG program is reimbursed, at the discretion
of the state. The reimbursement shall
be in the amount of the current fair
market value of the property, less any
portion of the value attributable to expenditures of non-CDBG funds for acquisition of, and improvements to, the
property, except that if the change in
use occurs after grant closeout but
within 5 years of such closeout, the
unit of general local government shall
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make the reimbursement to the State’s
CDBG program account.
(3) Following the reimbursement of
the CDBG program in accordance with
paragraph (j)(2) of this section, the
property no longer will be subject to
any CDBG requirements.
(k) Accountability for real and personal
property. The State shall establish and
implement requirements, consistent
with State law and the purposes and
requirements of this subpart (including
paragraph (j) of this section) governing
the use, management, and disposition
of real and personal property acquired
with CDBG funds.
(l) Debarment and suspension. The requirements in 2 CFR part 2424 are applicable. CDBG funds may not be provided to excluded or disqualified persons.
(m) Audits. Audits of the state and
units of general local government shall
be conducted in accordance with 24
CFR part 44 which implements the Single Audit Act (31 U.S.C. 7501–07). States
shall develop and administer an audits
management system to ensure that audits of units of general local government are conducted in accordance with
24 CFR part 44.
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[57 FR 53397, Nov. 9, 1992, as amended at 60
FR 1952, Jan. 5, 1995; 61 FR 54922, Oct. 22, 1996;
67 FR 15112, Mar. 29, 2002; 72 FR 73496, Dec. 27,
2007]

§ 570.490 Recordkeeping requirements.
(a) State records. (1) The state shall
establish and maintain such records as
may be necessary to facilitate review
and audit by HUD of the state’s administration of CDBG funds under § 570.493.
The content of records maintained by
the state shall be as jointly agreed
upon by HUD and the states and sufficient to enable HUD to make the determinations described at § 570.493. For
fair housing and equal opportunity purposes, and as applicable, such records
shall include data on the racial, ethnic,
and gender characteristics of persons
who are applicants for, participants in,
or beneficiaries of the program. The
records shall also permit audit of the
states in accordance with 24 CFR part
85.
(2) The state shall keep records to
document its funding decisions reached
under the method of distribution de-

scribed in 24 CFR 91.320(j)(1), including
all the criteria used to select applications from local governments for funding and the relative importance of the
criteria (if applicable), regardless of
the organizational level at which final
funding decisions are made, so that
they can be reviewed by HUD, the Inspector General, the Government Accountability Office, and citizens pursuant to the requirements of § 570.490(c).
(b) Unit of general local government’s
record. The State shall establish recordkeeping requirements for units of
general local government receiving
CDBG funds that are sufficient to facilitate reviews and audits of such
units of general local government
under §§ 570.492 and 570.493. For fair
housing and equal opportunity purposes, and as applicable, such records
shall include data on the racial, ethnic,
and gender characteristics of persons
who are applicants for, participants in,
or beneficiaries of the program.
(c) Access to records. (1) Representatives of HUD, the Inspector General,
and the General Accounting Office
shall have access to all books, accounts, records, reports, files, and
other papers, or property pertaining to
the administration, receipt and use of
CDBG funds and necessary to facilitate
such reviews and audits.
(2) The State shall provide citizens
with reasonable access to records regarding the past use of CDBG funds and
ensure that units of general local government provide citizens with reasonable access to records regarding the
past use of CDBG funds consistent with
State or local requirements concerning
the privacy of personal records.
(d) Record retention. Records of the
State and units of general local government, including supporting documentation, shall be retained for the greater
of three years from closeout of the
grant to the state, or the period required by other applicable laws and
regulations as described in § 570.487 and
§ 570.488.
[57 FR 53397, Nov. 9, 1992, as amended at 71
FR 6971, Feb. 9, 2006]
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