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approved AFHM Plan. With respect to 
any residency preference, persons ex-
pected to reside in the community as a 
result of current or planned employ-
ment will be treated as residents. 

[49 FR 24641, June 14, 1984, as amended at 60 
FR 14841, Mar. 20, 1995] 

§ 850.153 Rent control. 

A project constructed or substan-
tially rehabilitated with a housing de-
velopment grant is not subject to State 
or local rent control unless the rent 
control requirements or agreements (a) 
(1) were entered into under a State law 
or local ordinance of general applica-
bility that was enacted and in effect in 
the jurisdiction before November 30, 
1983 and (2) apply generally to rental 
housing projects not assisted under the 
Housing Development Grant Program, 
or (b) are imposed under this subpart. 
State and local rent controls expressly 
preempted by this section include, but 
are not limited to, rent laws or ordi-
nances, rent regulating agreements, 
rent regulations, occupancy agree-
ments, or financial penalties for failure 
to achieve certain occupancy or rent 
projections. 

§ 850.155 Securing owner’s responsibil-
ities. 

Assistance provided under this part 
shall constitute a debt of the owner 
(including its successors in interest) to 
the grantee, and shall be secured by a 
mortgage or other security instrument. 
The debt shall be repayable in the 
event of a substantive, uncorrected vio-
lation by an owner of the obligations 
contained in paragraphs (b), (c), (d) and 
(e) of § 850.151. The instruments secur-
ing this debt shall provide for repay-
ment to the grantee in an amount 
equal to the total amount of housing 
development grant assistance out-
standing, plus interest which is deter-
mined by the Secretary by adding two 
percent to the average yield on out-
standing marketable long-term obliga-
tions of the United States during the 
month preceding the date on which as-
sistance was made available. The 
amount to be repaid shall be reduced 
by 10 percent for each full year in ex-
cess of 10 years that intervened be-
tween the beginning of the term of the 

owner-grantee agreement and the vio-
lation. 

PART 880—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PRO-
GRAM FOR NEW CONSTRUC-
TION 

Subpart A—Summary and Applicability 

Sec. 
880.101 General. 
880.104 Applicability of part 880. 
880.105 Applicability to proposals and 

projects under 24 CFR part 811. 

Subpart B—Definitions and Other 
Requirements 

880.201 Definitions. 
880.205 Limitation on distributions. 
880.207 Property standards. 
880.208 Financing. 
880.211 Audit. 

Subparts C–D [Reserved] 

Subpart E—Housing Assistance Payments 
Contract 

880.501 The contract. 
880.502 Term of contract. 
880.503 Maximum annual commitment and 

project account. 
880.504 Leasing to eligible families. 
880.505 Contract administration and conver-

sions. 
880.506 Default by owner (private-owner/ 

HUD and PHA-owner/HUD projects). 
880.507 Default by PHA and/or owner (pri-

vate-owner/PHA projects). 
880.508 Notice upon contract expiration. 

Subpart F—Management 

880.601 Responsibilities of owner. 
880.602 Replacement reserve. 
880.603 Selection and admission of assisted 

tenants. 
880.604 Tenant rent. 
880.605 Overcrowded and underoccupied 

units. 
880.606 Lease requirements. 
880.607 Termination of tenancy and modi-

fication of lease. 
880.608 Security deposits. 
880.609 Adjustment of contract rents. 
880.610 Adjustment of utility allowances. 
880.611 Conditions for receipt of vacancy 

payments. 
880.612 Reviews during management period. 
880.612a Preference for occupancy by elderly 

families. 

AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437f, 
3535(d), 12701, and 13611–13619. 
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SOURCE: 44 FR 59410, Oct. 15, 1979, unless 
otherwise noted. 

Subpart A—Summary and 
Applicability 

§ 880.101 General. 

(a) The purpose of the Section 8 pro-
gram is to provide low-income families 
with decent, safe and sanitary rental 
housing through the use of a system of 
housing assistance payments. This part 
contains the policies and procedures 
applicable to the Section 8 new con-
struction program. The assistance may 
be provided to public housing agency 
owners or to private owners either di-
rectly from HUD or through public 
housing agencies. 

(b) This part does not apply to 
projects developed under other Section 
8 program regulations, including 24 
CFR parts 881, 882, 883, 884, and 885, ex-
cept to the extent specifically stated in 
those parts. Portions of subparts E and 
F of this part 880 have been cross-ref-
erenced in 24 CFR parts 881 and 883. 

[61 FR 13587, Mar. 27, 1996] 

§ 880.104 Applicability of part 880. 

(a) Part 880, in effect as of November 
5, 1979, applies to all proposals for 
which a notification of selection was 
not issued before the November 5, 1979 
effective date of part 880. (See 24 CFR 
part 880, revised as of April 1, 1980.) 
Where a notification of selection was 
issued for a proposal before the Novem-
ber 5, 1979 effective date, part 880, in ef-
fect as of November 5, 1979, applies if 
the owner notified HUD within 60 cal-
endar days that the owner wished the 
provisions of part 880, effective Novem-
ber 5, 1979, to apply and promptly 
brought the proposal into conformance. 

(b) Subparts E (Housing Assistance 
Payments Contract) and F (Manage-
ment) of this part apply to all projects 
for which an Agreement was not exe-
cuted before the November 5, 1979, ef-
fective date of part 880. Where an 
Agreement was so executed: 

(1) The owner and HUD may agree to 
make the revised subpart E of this part 
applicable and to execute appropriate 
amendments to the Agreement and/or 
Contract. 

(2) The owner and HUD may agree to 
make the revised subpart F of this part 
applicable (with or without the limita-
tion on distributions) and to execute 
appropriate amendments to the Agree-
ment and/or Contract. 

(c) Section 880.607 (Termination of 
tenancy and modification of leases) ap-
plies to all families. 

(d) Notwithstanding the provisions of 
paragraph (b) of this section, the provi-
sions of 24 CFR part 5 apply to all 
projects, regardless of when an Agree-
ment was executed. 

[61 FR 13587, Mar. 27, 1996, as amended at 65 
FR 16722, Mar. 29, 2000] 

§ 880.105 Applicability to proposals 
and projects under 24 CFR part 811. 

Where proposals and projects are fi-
nanced with tax-exempt obligations 
under 24 CFR part 811, the provisions of 
part 811 will be complied with in addi-
tion to all requirements of this part. In 
the event of any conflict between this 
part and part 811, part 811 will control. 

Subpart B—Definitions and Other 
Requirements 

§ 880.201 Definitions. 
Annual Contributions Contract (ACC). 

As defined in part 5 of this title. 
Agency. As defined in 24 CFR part 883. 
Agreement. (Agreement to Enter into 

Housing Assistance Payments Con-
tract) The Agreement between the 
owner and the contract administrator 
which provides that, upon satisfactory 
completion of the project in accord-
ance with the HUD-approved final pro-
posal, the administrator will enter into 
the Contract with the owner. 

Annual income. As defined in part 5 of 
this title. 

Contract. (Housing Assistance Pay-
ments Contract) The Contract entered 
into by the owner and the contract ad-
ministrator upon satisfactory comple-
tion of the project, which sets forth the 
rights and duties of the parties with re-
spect to the project and the payments 
under the Contract. 

Contract Administrator. The entity 
which enters into the Contract with 
the owner and is responsible for moni-
toring performance by the owner. The 
contract administrator is a PHA in the 
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case of private-owner/PHA projects, 
and HUD in private-owner/HUD and 
PHA-owner/HUD projects. 

Contract rent. The total amount of 
rent specified in the contract as pay-
able to the owner for a unit. 

Decent, safe, and sanitary. Housing is 
decent, safe, and sanitary if it meets 
the physical condition requirements in 
24 CFR part 5, subpart G. 

Drug-related criminal activity. The ille-
gal manufacture, sale, distribution, use 
or possession with the intent to manu-
facture, sell, distribute, or use, of a 
controlled substance as defined in sec-
tion 102 of the Controlled Substances 
Act, 21 U.S.C. 802. 

Elderly family. As defined in part 5 of 
this title. 

Fair Market Rent (FMR). As defined in 
part 5 of this title. 

Family. As defined in part 5 of this 
title. 

Final proposal. The detailed descrip-
tion of a proposed project to be assisted 
under this part, which an owner sub-
mits after selection of the preliminary 
proposal, except where a preliminary 
proposal is not required under 
§ 880.303(c). (The final proposal becomes 
an exhibit to the Agreement and is the 
standard by which HUD judges accept-
able construction of the project.) 

Housing assistance payment. The pay-
ment made by the contract adminis-
trator to the owner of an assisted unit 
as provided in the contract. Where the 
unit is leased to an eligible family, the 
payment is the difference between the 
contract rent and the tenant rent. An 
additional payment is made to the 
family when the utility allowance is 
greater than the total tenant payment. 
A housing assistance payment, known 
as a ‘‘vacancy payment’’. may be made 
to the owner when an assisted unit is 
vacant, in accordance with the terms 
of the contract. 

HUD. Department of Housing and 
Urban Development. 

Independent Public Accountant. A Cer-
tified Public Accountant or a licensed 
or registered public accountant, having 
no business relationship with the 
owner except for the performance of 
audit, systems work and tax prepara-
tion. If not certified, the Independent 
Public Accountant must have been li-
censed or registered by a regulatory 

authority of a State or other political 
subdivision of the United States on or 
before December 31, 1970. In States that 
do not regulate the use of the title 
‘‘public accountant,’’ only Certified 
Public Accountants may be used. 

Low income family. As defined in part 
5 of this title. 

NOFA. As defined in part 5 of this 
title. 

Owner. Any private person or entity 
(including a cooperative) or a public 
entity which qualifies as a PHA, hav-
ing the legal right to lease or sublease 
newly constructed dwelling units as-
sisted under this part. The term owner 
also includes the person or entity sub-
mitting a proposal under this part. 

Partially-assisted Project. A project for 
non-elderly families under this part 
which includes more than 50 units of 
which 20 percent or fewer are assisted. 

PHA-Owner/HUD Project. A project 
under this part which is owned by a 
PHA. For this type of project, the 
Agreement and the Contract are en-
tered into by the PHA, as owner, and 
HUD, as contract administrator. 

Private-Owner/HUD Project. A project 
under this part which is owned by a 
private owner. For this type of project, 
the Agreement and Contract are en-
tered into by the private owner, as 
owner, and HUD, as contract adminis-
trator. 

Private-Owner/PHA Project. A project 
under this part which is owned by a 
private owner. For this type of project, 
the Agreement and Contract are en-
tered into by the private owner, as 
owner, and the PHA, as contract ad-
ministrator, pursuant to an ACC be-
tween the PHA and HUD. The term 
also covers the situation where the 
ACC is with one PHA and the owner is 
another PHA. 

Project Account. A specifically identi-
fied and segregated account for each 
project which is established in accord-
ance with § 880.503(b) out of the 
amounts by which the maximum an-
nual commitment exceeds the amount 
actually paid out under the Contract or 
ACC, as applicable, each year. 

Public Housing Agency (PHA). As de-
fined in part 5 of this title. 

Rent. In the case of an assisted unit 
in a cooperative project, rent means 
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the carrying charges payable to the co-
operative with respect to occupancy of 
the unit. 

Replacement cost. The estimated con-
struction cost of the project when the 
proposed improvements are completed. 
The replacement cost may include the 
land, the physical improvements, utili-
ties within the boundaries of the land, 
architect’s fees, and miscellaneous 
charges incident to construction as ap-
proved by the Assistant Secretary. 

Secretary. The Secretary of Housing 
and Urban Development (or designee). 

Small Project. A project for non-elder-
ly families under this part which in-
cludes a total of 50 or fewer (assisted 
and unassisted) units. 

Tenant rent. As defined in part 5 of 
this title. 

Total tenant payment. As defined in 
part 5 of this title. 

Utility allowance. As defined in part 5 
of this title. 

Utility reimbursement. As defined in 
part 5 of this title. 

Vacancy payment. The housing assist-
ance payment made to the owner by 
the contract administrator for a va-
cant assisted unit if certain conditions 
are fulfilled as provided in the Con-
tract. The amount of the vacancy pay-
ment varies with the length of the va-
cancy period and is less after the first 
60 days of any vacancy. 

Very low income family. As defined in 
part 5 of this title. 

[44 FR 59410, Oct. 15, 1979, as amended at 45 
FR 18923, Mar. 24, 1980; 48 FR 12703, Mar. 28, 
1983; 49 FR 6714, Feb. 23, 1984; 49 FR 17449, 
Apr. 24, 1984; 49 FR 19943, May 10, 1984; 61 FR 
5212, Feb. 9, 1996; 61 FR 13587, Mar. 27, 1996; 61 
FR 47382, Sept. 6, 1996; 63 FR 46578, Sept. 1, 
1998; 65 FR 16722, Mar. 29, 2000] 

§ 880.205 Limitation on distributions. 
(a) Non-profit owners are not entitled 

to distributions of project funds. 
(b) For the life of the Contract, 

project funds may only be distributed 
to profit-motivated owners at the end 
of each fiscal year of project operation 
following the effective date of the Con-
tract after all project expenses have 
been paid, or funds have been set aside 
for payment, and all reserve require-
ments have been met. The first year’s 
distribution may not be made until 
cost certification, where applicable, is 

completed. Distributions may not ex-
ceed the following maximum returns: 

(1) For projects for elderly families, 
the first year’s distribution will be lim-
ited to 6 percent on equity. The Assist-
ant Secretary may provide for in-
creases in subsequent years’ distribu-
tions on an annual or other basis so 
that the permitted return reflects a 6 
percent return on the value in subse-
quent years, as determined by HUD, of 
the approved initial equity. Any such 
adjustment will be made by Notice in 
the FEDERAL REGISTER. 

(2) For projects for non-elderly fami-
lies, the first year’s distribution will be 
limited to 10 percent on equity. The 
Assistant Secretary may provide for 
increases in subsequent years’ distribu-
tions on an annual or other basis so 
that the permitted return reflects a 10 
percent return on the value in subse-
quent years, as determined by HUD, of 
the approved initial equity. Any such 
adjustment will be made by Notice in 
the FEDERAL REGISTER. 

(c) For the purpose of determining 
the allowable distribution, an owner’s 
equity investment in a project is 
deemed to be 10 percent of the replace-
ment cost of the part of the project at-
tributable to dwelling use accepted by 
HUD at cost certification (see § 880.405) 
unless the owner justifies a higher eq-
uity contribution by cost certification 
documentation in accordance with 
HUD mortgage insurance procedures. 

(d) Any short-fall in return may be 
made up from surplus project funds in 
future years. 

(e) If HUD determines at any time 
that project funds are more than the 
amount needed for project operations, 
reserve requirements and permitted 
distribution, HUD may require the ex-
cess to be placed in an account to be 
used to reduce housing assistance pay-
ments or for other project purposes. 
Upon termination of the Contract, any 
excess funds must be remitted to HUD. 

(f) Owners of small projects or par-
tially-assisted projects are exempt 
from the limitation on distributions 
contained in paragraphs (b) through (d) 
of this section. 

(g) In the case of HUD-insured 
projects, the provisions of this section 
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will apply instead of the otherwise ap-
plicable mortgage insurance program 
provisions. 

(h) HUD may permit increased dis-
tributions of surplus cash, in excess of 
the amounts otherwise permitted, to 
profit-motivated owners who partici-
pate in a HUD-approved initiative or 
program to preserve below-market 
housing stock. The increased distribu-
tions will be limited to a maximum 
amount based on market rents and cal-
culated according to HUD instructions. 
Funds that the owner is authorized to 
retain under section 236(g)(2) of the Na-
tional Housing Act are not considered 
distributions to the owner. 

(i) Any State or local law or regula-
tion that restricts distributions to an 
amount lower than permitted by this 
section or permitted by the Commis-
sioner under this paragraph (i) is pre-
empted to the extent provided by sec-
tion 524(f) of the Multifamily Assisted 
Housing Reform and Affordability Act 
of 1997. 

[44 FR 59410, Oct. 15, 1979, as amended at 45 
FR 18923, Mar. 24, 1980; 49 FR 6714, Feb. 23, 
1984; 61 FR 5212, Feb. 9, 1996; 65 FR 61074, Oct. 
13, 2000] 

§ 880.207 Property standards. 
Projects must comply with: 
(a) [Reserved] 
(b) In the case of manufactured 

homes, the Federal Manufactured 
Home Construction and Safety Stand-
ards, pursuant to Title VI of the Hous-
ing and Community Development Act 
of 1974, and 24 CFR part 3280; 

(c) In the case of congregate or single 
room occupant housing, the appro-
priate HUD guidelines and standards; 

(d) HUD requirements pursuant to 
section 209 of the Housing and Commu-
nity Development Act of 1974 for 
projects for the elderly or handicapped; 

(e) HUD requirements pertaining to 
noise abatement and control; and 

(f) Applicable State and local laws, 
codes, ordinances and regulations. 

(g) Smoke detectors—(1) Performance 
requirement. After October 30, 1992, each 
dwelling unit must include at least one 
battery-operated or hard-wired smoke 
detector, in proper working condition, 
on each level of the unit. If the unit is 
occupied by hearing-impaired persons, 
smoke detectors must have an alarm 

system, designed for hearing-impaired 
persons, in each bedroom occupied by a 
hearing-impaired person. 

(2) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a hear-
ing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway. 

[44 FR 59410, Oct. 15, 1979, as amended at 50 
FR 9269, Mar. 7, 1985; 57 FR 33851, July 30, 
1992; 63 FR 46578, Sept. 1, 1998] 

§ 880.208 Financing. 

(a) Types of financing. Any type of 
construction financing and long-term 
financing may be used, including: 

(1) Conventional loans from commer-
cial banks, savings banks, savings and 
loan associations, pension funds, insur-
ance companies or other financial in-
stitutions; 

(2) Mortgage insurance programs 
under the National Housing Act; 

(3) Mortgage and loan programs of 
the Farmers’ Home Administration of 
the Department of Agriculture compat-
ible with the Section 8 program; and 

(4) Financing by tax-exempt bonds or 
other obligations. 

(b) HUD approval. HUD must approve 
the terms and conditions of the financ-
ing to determine consistency with 
these regulations and to assure they do 
not purport to pledge or give greater 
rights or funds to any party than are 
provided under the Agreement, Con-
tract, and/or ACC. Where the project is 
financed with tax-exempt obligations, 
the terms and conditions will be ap-
proved in accordance with the fol-
lowing: 

(1) An issuer of obligations that are 
tax-exempt under any provision of Fed-
eral law or regulation, the proceeds of 
the sale of which are to be used to pur-
chase GNMA mortgage-backed securi-
ties issued by the mortgagee of the 
Section 8 project, will be subject to 24 
CFR part 811, subpart B. 

(2) Issuers of obligations that are tax- 
exempt under Section 11(b) of the U.S. 
Housing Act of 1937 will be subject to 24 
CFR part 811, subpart A if paragraph 
(b)(1) of this section is not applicable. 
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(3) Issuers of obligations that are tax- 
exempt under any provision of Federal 
law or regulation other than section 
11(b) of the U.S. Housing Act of 1937 
will be subject to 24 CFR part 811, sub-
part A if paragraph (b)(1) of this sec-
tion is not applicable, except that such 
issuers that are State Agencies quali-
fied under 24 CFR part 883 are not sub-
ject to 24 CFR part 811 subpart A and 
are subject solely to the requirements 
of 24 CFR part 883 with regard to the 
approval of tax-exempt financing. 

(c) Pledge of Contracts. An owner may 
pledge, or offer as security for any loan 
or obligation, an Agreement, Contract 
or ACC entered into pursuant to this 
part: Provided, however, That such fi-
nancing is in connection with a project 
constructed pursuant to this part and 
approved by HUD. Any pledge of the 
Agreement, Contract, or ACC, or pay-
ments thereunder, will be limited to 
the amounts payable under the Con-
tract or ACC in accordance with its 
terms. If the pledge or other document 
provides that all payments will be paid 
directly to the mortgagee or the trust-
ee for bondholders, the mortgagee or 
trustee will make all payments or de-
posits required under the mortgage or 
trust indenture or HUD regulations and 
remit any excess to the owner. 

(d) Foreclosure and other transfers. In 
the event of foreclosure, assignment or 
sale approved by HUD in lieu of fore-
closure, or other assignment or sale ap-
proved by HUD: 

(1) The Agreement, the Contract and 
the ACC, if applicable, will continue in 
effect, and 

(2) Housing assistance payments will 
continue in accordance with the terms 
of the Contract. 

(e) Financing of manufactured home 
parks. In the case of a newly con-
structed manufactured home park, the 
principal amount of any mortgage at-
tributable to the rental spaces in the 
park may not exceed an amount per 
space determined in accordance with 
§ 207.33(b) of this title. 

[44 FR 59410, Oct. 15, 1979, as amended at 45 
FR 62797, Sept. 22, 1980; 48 FR 12704, Mar. 28, 
1983; 49 FR 17449, Apr. 24, 1984] 

§ 880.211 Audit. 
(a) Where a State or local govern-

ment is the eligible owner of a project 

or a contract administrator under 
§ 880.505 receiving financial assistance 
under this part, the audit requirements 
in 24 CFR part 44 shall apply. 

(b) Where a nonprofit organization is 
the eligible owner of a project, receiv-
ing financial assistance under this 
part, the audit requirements in 24 CFR 
part 45 shall apply. 

[50 FR 39091, Sept. 27, 1985; 51 FR 30480, Aug. 
27, 1986; 57 FR 33256, July 27, 1992] 

Subparts C–D [Reserved] 

Subpart E—Housing Assistance 
Payments Contract 

§ 880.501 The contract. 
(a) Contract. The Housing Assistance 

Payments Contract sets forth rights 
and duties of the owner and the con-
tract administrator with respect to the 
project and the housing assistance pay-
ments. The owner and contract admin-
istrator execute the Contract in the 
form prescribed by HUD upon satisfac-
tory completion of the project. 

(b) [Reserved] 
(c) Housing Assistance Payments to 

Owners under the Contract. The housing 
assistance payments made under the 
Contract are: 

(1) Payments to the owner to assist 
eligible families leasing assisted units, 
and 

(2) Payments to the owner for vacant 
assisted units (‘‘vacancy payments’’) if 
the conditions specified in § 880.610 are 
satisfied. 
The housing assistance payments are 
made monthly by the contract admin-
istrator upon proper requisition by the 
owner, except payments for vacancies 
of more than 60 days, which are made 
semi-annually by the contract adminis-
trator upon requisition by the owner. 

(d) Amount of Housing Assistance Pay-
ments to Owner. (1) The amount of the 
housing assistance payment made to 
the owner of a unit being leased by an 
eligible family is the difference be-
tween the contract rent for the unit 
and the tenant rent payable by the 
family. 

(2) A housing assistance payment will 
be made to the owner for a vacant as-
sisted unit in an amount equal to 80 
percent of the contract rent for the 
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first 60 days of vacancy, subject to the 
conditions in § 880.611. If the owner col-
lects any tenant rent or other amount 
for this period which, when added to 
this vacancy payment, exceeds the con-
tract rent, the excess must be repaid as 
HUD directs. 

(3) For a vacancy that exceeds 60 
days, a housing assistance payment for 
the vacant unit will be made, subject 
to the conditions in § 880.611, in an 
amount equal to the principal and in-
terest payments required to amortize 
that portion of the debt attributable to 
the vacant unit for up to 12 additional 
months. 

(e) Payment of utility reimbursement. 
Where applicable, the owner will pay a 
utility reimbursement in accordance 
with § 5.632 of this title. HUD will pro-
vide funds for the utility reimburse-
ment to the owner in trust solely for 
the purpose of paying the utility reim-
bursement. 

[44 FR 59410, Oct. 15, 1979, as amended at 49 
FR 19943, May 10, 1984; 61 FR 13587, Mar. 27, 
1996; 65 FR 16722, Mar. 29, 2000] 

§ 880.502 Term of contract. 
(a) Term (except for Manufactured 

Home Parks). The term of the contract 
will be as follows: 

(1) For assisted units in a project fi-
nanced with the aid of a loan insured 
or co-insured by the Federal govern-
ment or a loan made, guaranteed or in-
tended for purchase by the Federal gov-
ernment, the term will be 20 years. 

(2) For assisted units in a project fi-
nanced other than as described in para-
graph (a)(1) of this section, the term 
will be the lesser of (i) the term of the 
project’s financing (but not less than 20 
years), or (ii) 30 years, or 40 years if (A) 
the project is owned or financed by a 
loan or loan guarantee from a state or 
local agency, (B) the project is in-
tended for occupancy by non-elderly 
families and (C) the project is located 
in an area designated by HUD as one 
requiring special financing assistance. 

(b) Term for Manufactured Home Parks. 
For manufactured home units or spaces 
in newly constructed manufactured 
home parks, the term of the Contract 
will be 20 years. 

(c) Staged Projects. If the project is 
completed in stages, the term of the 
Contract must relate separately to the 

units in each stage. The total Contract 
term for the units in all stages, begin-
ning with the effective date of the Con-
tract for the first stage, may not ex-
ceed the overall maximum term allow-
able for any one unit under this sec-
tion, plus two years. 

[44 FR 59410, Oct. 15, 1979, as amended at 45 
FR 18924, Mar. 24, 1980; 48 FR 12705, Mar. 28, 
1983; 49 FR 17449, Apr. 24, 1984] 

§ 880.503 Maximum annual commit-
ment and project account. 

(a) Maximum Annual Commitment. 
Where HUD is the contract adminis-
trator, the maximum annual amount 
that may be committed under the Con-
tract is the total of the contract rents 
and utility allowances for all assisted 
units in the project. Where the PHA is 
the contract administrator, the max-
imum annual contribution that may be 
contracted for in the ACC is the total 
of the contract rents and utility allow-
ances for all assisted units plus an ad-
ministrative fee for the PHA as ap-
proved by HUD. 

(b) Project Account. (1) A project ac-
count will be established and main-
tained by HUD as a specifically identi-
fied and segregated account for each 
project. The account will be estab-
lished out of the amounts by which the 
maximum annual commitment exceeds 
the amount actually paid out under the 
Contract or ACC each year. Payments 
will be made from this account for 
housing assistance payments (and fees 
for PHA administration, if appropriate) 
when needed to cover increases in con-
tract rents or decreases in tenant rents 
and for other cost specifically approved 
by the Secretary. 

(2) Whenever a HUD-approved esti-
mate of required annual payments 
under the Contract or ACC for a fiscal 
year exceeds the maximum annual 
commitment and would cause the 
amount in the project account to be 
less than 40 percent of the maximum, 
HUD will, within a reasonable period of 
time, take such additional steps au-
thorized by Section 8(c)(6) of the U.S. 
Housing Act of 1937, as may be nec-
essary, to assure that payments under 
the Contract or ACC will be adequate 
to cover increases in Contract rents 
and decreases in tenant rents. 
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§ 880.504 Leasing to eligible families. 
(a) Availability of units for occupancy 

by Eligible Families. During the term of 
the Contract, an owner shall make 
available for occupancy by eligible 
families the total number of units for 
which assistance is committed under 
the Contract. For purposes of this sec-
tion, making units available for occu-
pancy by eligible families means that 
the owner: (1) Is conducting marketing 
in accordance with § 880.601(a); (2) has 
leased or is making good faith efforts 
to lease the units to eligible and other-
wise acceptable families, including 
taking all feasible actions to fill vacan-
cies by renting to such families; and (3) 
has not rejected any such applicant 
family except for reasons acceptable to 
the contract administrator. If the 
owner is temporarily unable to lease 
all units for which assistance is com-
mitted under the Contract to eligible 
families, one or more units may be 
leased to ineligible families with the 
prior approval of the contract adminis-
trator in accordance with HUD guide-
lines. Failure on the part of the owner 
to comply with these requirements is a 
violation of the Contract and grounds 
for all available legal remedies, includ-
ing specific performance of the Con-
tract, suspension or debarment from 
HUD programs, and reduction of the 
number of units under the Contract as 
set forth in paragraph (b) of this sec-
tion. 

(b) Reduction of number of units cov-
ered by Contract—(1) Part 880 and 24 CFR 
part 881 projects. HUD (or the PHA at 
the direction of HUD, as appropriate) 
may reduce the number of units cov-
ered by the Contract to the number of 
units available for occupancy by eligi-
ble families if: 

(i) The owner fails to comply with 
the requirements of paragraph (a) of 
this section; or 

(ii) Notwithstanding any prior ap-
proval by the contract administrator 
to lease such units to ineligible fami-
lies, HUD (or the PHA at the direction 
of HUD, as appropriate) determines 
that the inability to lease units to eli-
gible families is not a temporary prob-
lem. 

(2) For 24 CFR part 883 projects. HUD 
and the Agency may reduce the num-
ber of units covered by the Contract to 

the number of units available for occu-
pancy by eligible families if: 

(i) The owner fails to comply with 
the requirements of paragraph (a) of 
this section; or 

(ii) Notwithstanding any prior ap-
proval by the Agency to lease such 
units to ineligible families, HUD and 
the Agency determine that the inabil-
ity to lease units to eligible families is 
not a temporary problem. 

(c) Restoration. For this part 880 and 
24 CFR part 881 projects, HUD will 
agree to an amendment of the ACC or 
the Contract, as appropriate, to pro-
vide for subsequent restoration of any 
reduction made pursuant to paragraph 
(b) of this section, and for 24 CFR part 
883 projects, HUD will agree to an 
amendment of the ACC and the Agency 
may agree to an amendment to the 
Contract to provide for subsequent res-
toration of any reduction made pursu-
ant to paragraph (b) of this section, if: 

(1) HUD determines (for 24 CFR part 
883 projects, HUD and the Agency de-
termine) that the restoration is justi-
fied by demand, 

(2) The owner otherwise has a record 
of compliance with his obligations 
under the Contract, and 

(3) Contract and budget authority is 
available. 

(d) Applicability. In accordance with 
section 555 of the Cranston-Gonzalez 
National Affordable Housing Act of 
1990, paragraphs (a) and (b) of this sec-
tion apply to all Contracts. An owner 
who had leased an assisted unit to an 
ineligible family consistent with the 
regulations in effect at the time will 
continue to lease the unit to that fam-
ily. However, the owner must make the 
unit available for occupancy by an eli-
gible family when the ineligible family 
vacates the unit. 

(e) Termination of assistance for failure 
to submit evidence of citizenship or eligi-
ble immigration status. If an owner who 
is subject to paragraphs (a) and (b) of 
this section is required to terminate 
housing assistance payments for the 
family in accordance with 24 CFR part 
5 because the owner determines that 
the entire family does not have U.S. 
citizenship or eligible immigration sta-
tus, the owner may allow continued oc-
cupancy of the unit by the family with-
out Section 8 assistance following the 
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termination of assistance, or if the 
family constitutes a mixed family, as 
defined in 24 CFR part 5, the owner 
shall comply with the provisions of 24 
CFR part 5 concerning assistance to 
mixed families, and deferral of termi-
nation of assistance. 

(f) Subpart L of 24 CFR part 5 applies 
to selection of tenants and occupancy 
requirements in cases where there is 
involved or claimed to be involved inci-
dents of, or criminal activity related 
to, domestic violence, dating violence, 
or stalking. 

[44 FR 59410, Oct. 15, 1979, as amended at 49 
FR 31397, Aug. 7, 1984; 51 FR 11224, Apr. 1, 
1986; 53 FR 846, Jan. 13, 1988; 53 FR 6601, Mar. 
2, 1988; 59 FR 13652, Mar. 23, 1994; 60 FR 14841, 
Mar. 20, 1995; 61 FR 13587, Mar. 27, 1996; 73 FR 
72342, Nov. 28, 2008] 

§ 880.505 Contract administration and 
conversions. 

(a) Contract administration. For pri-
vate-owner/PHA projects, the PHA is 
primarily responsible for administra-
tion of the Contract, subject to review 
and audit by HUD. For private-owner/ 
HUD and PHA-owner/HUD projects, 
HUD is responsible for administration 
of the Contract. The PHA or HUD may 
contract with another entity for the 
performance of some or all of its con-
tract administration functions. 

(b) PHA fee for Contract administra-
tion. A PHA will be entitled to a rea-
sonable fee, determined by HUD, for 
administering a Contract except under 
certain circumstances (see 24 CFR part 
883) where a state housing finance 
agency is the PHA and finances the 
project. 

(c) Conversion of Projects from one 
Ownership/Contractual arrangement to 
another. Any project may be converted 
from one ownership/contractual ar-
rangement to another (for example, 
from a private-owner/HUD to a private- 
owner/PHA project) if: 

(1) The owner, the PHA and HUD 
agree, 

(2) HUD determines that conversion 
would be in the best interest of the 
project, and 

(3) In the case of conversion from a 
private-owner/HUD to a private-owner/ 
PHA project, contract authority is 
available to cover the PHA fee for ad-
ministering the Contract. 

§ 880.506 Default by owner (private- 
owner/HUD and PHA-owner/HUD 
projects). 

The Contract will provide: 
(a) That if HUD determines that the 

owner is in default under the Contract, 
HUD will notify the owner and the 
lender of the actions required to be 
taken to cure the default and of the 
remedies to be applied by HUD includ-
ing specific performance under the 
Contract, reduction or suspension of 
housing assistance payments and re-
covery of overpayments, where appro-
priate; and 

(b) That if the owner fails to cure the 
default, HUD has the right to termi-
nate the Contract or to take other cor-
rective action. 

§ 880.507 Default by PHA and/or owner 
(private-owner/PHA projects). 

(a) Rights of Owner if PHA defaults 
under Agreement or Contract. The ACC, 
the Agreement and the Contract will 
provide that, in the event of failure of 
the PHA to comply with the Agree-
ment or Contract with the owner, the 
owner will have the right, if he is not 
in default, to demand that HUD inves-
tigate. HUD will first give the PHA a 
reasonable opportunity to take correc-
tive action. If HUD determines that a 
substantial default exists, HUD will as-
sume the PHA’s rights and obligations 
under the Agreement or Contract and 
meet the obligations of the PHA under 
the Agreement or Contract including 
the obligations to enter into the Con-
tract. 

(b) Rights of HUD if PHA defaults 
under ACC. The ACC will provide that, 
if the PHA fails to comply with any of 
its obligations, HUD may determine 
that there is a substantial default and 
require the PHA to assign to HUD all 
of its rights and interests under the 
Contract; however, HUD will continue 
to pay annual contributions in accord-
ance with the terms of the ACC and the 
Contract. Before determining that a 
PHA is in substantial default, HUD will 
give the PHA a reasonable opportunity 
to take corrective action. 

(c) Rights of PHA and HUD if Owner 
defaults under Contract. (1) The Con-
tract will provide that if the PHA de-
termines that the owner is in default 
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under the Contract, the PHA will no-
tify the owner and lender, with a copy 
to HUD, (i) of the actions required to 
be taken to cure the default, (ii) of the 
remedies to be applied by the PHA in-
cluding specific performance under the 
Contract, abatement of housing assist-
ance payments and recovery of over-
payments, where appropriate, and (iii) 
that if he fails to cure the default, the 
PHA has the right to terminate the 
Contract or to take other corrective 
action, in its discretion or as directed 
by HUD. 

(2) If the PHA is the lender, the Con-
tract will also provide that HUD has an 
independent right to determine wheth-
er the owner is in default and to take 
corrective action and apply appro-
priate remedies, except that HUD will 
not have the right to terminate the 
Contract without proceeding in accord-
ance with paragraph (b) of this section. 

§ 880.508 Notice upon contract expira-
tion. 

(a) The Contract will provide that 
the owner will notify each assisted 
family, at least 90 days before the end 
of the Contract term, of any increase 
in the amount the family will be re-
quired to pay as rent which may occur 
as a result of its expiration. If the Con-
tract is to be renewed but with a reduc-
tion in the number of units covered by 
it, this notice shall be given to each 
family who will no longer be assisted 
under the Contract. 

(b) The notice provided for in para-
graph (a) of this section shall be ac-
complished by: (1) Sending a letter by 
first class mail, properly stamped and 
addressed, to the family at its address 
at the project, with a proper return ad-
dress; and (2) serving a copy of the no-
tice on any adult person answering the 
door at the leased dwelling unit, or if 
no adult responds, by placing the no-
tice under or through the door, if pos-
sible, or else by affixing the notice to 
the door. Service shall not considered 
to be effective until both required no-
tices have been accomplished. The date 
on which the notice shall be considered 
to be received by the family shall be 
the date on which the owner mails the 
first class letter provided for in this 
paragraph, or the date on which the no-

tice provided for in this paragraph is 
properly given, whichever is later. 

(c) The notice shall advise each af-
fected family that, after the expiration 
date of the Contract, the family will be 
required to bear the entire cost of the 
rent and that the owner will be free (to 
the extent the project is not otherwise 
regulated by HUD) to alter the rent 
without HUD approval, but subject to 
any applicable requirements or restric-
tions under the lease or under State or 
local law. The notice shall also state: 
(1) The actual (if known) or the esti-
mated rent which will be charged fol-
lowing the expiration of the Contract; 
(2) the difference between the rent and 
the Total Tenant Payment toward rent 
under the Contract; and (3) the date 
the Contract will expire. 

(d) The owner shall give HUD a cer-
tification that families have been noti-
fied in accordance with this section 
with an example of the text of the no-
tice attached. 

(e) This section applies to all Con-
tracts entered into pursuant to an 
Agreement executed on or after Octo-
ber 1, 1981, or entered into pursuant to 
an Agreement executed before October 
1, 1981, but renewed or amended on or 
after October 1, 1984. 

[49 FR 31283, Aug. 6, 1984] 

Subpart F—Management 

§ 880.601 Responsibilities of owner. 

(a) Marketing. (1) The owner must 
commence diligent marketing activi-
ties in accordance with the Agreement 
not later than 90 days prior to the an-
ticipated date of availability for occu-
pancy of the first unit of the project. 

(2) Marketing must be done in ac-
cordance with the HUD-approved Af-
firmative Fair Housing Marketing Plan 
and all Fair Housing and Equal Oppor-
tunity requirements. The purpose of 
the Plan and requirements is to assure 
that eligible families of similar income 
in the same housing market area have 
an equal opportunity to apply and be 
selected for a unit in projects assisted 
under this part regardless of their race, 
color, creed, religion, sex or national 
origin. 
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(3) With respect to non-elderly family 
units, the owner must undertake mar-
keting activities in advance of mar-
keting to other prospective tenants in 
order to provide opportunities to reside 
in the project to non-elderly families 
who are least likely to apply, as deter-
mined in the Affirmative Fair Housing 
Marketing Plan, and to non-elderly 
families expected to reside in the com-
munity by reason of current or planned 
employment. 

(4) At the time of Contract execution, 
the owner must submit a list of leased 
and unleased units, with justification 
for the unleased units, in order to qual-
ify for vacancy payments for the un-
leased units. 

(b) Management and maintenance. The 
owner is responsible for all manage-
ment functions, including determining 
eligibility of applicants, selection of 
tenants, reexamination and 
verification of family income and com-
position, determination of family rent 
(total tenant payment, tenant rent and 
utility reimbursement), collection of 
rent, termination of tenancy and evic-
tion, and performance of all repair and 
maintenance functions (including ordi-
nary and extraordinary maintenance), 
and replacement of capital items. (See 
part 5 of this title.) All functions must 
be performed in accordance with appli-
cable equal opportunity requirements. 

(c) Contracting for services. (1) For this 
part 880 and 24 CFR part 881 projects, 
with HUD approval, the owner may 
contract with a private or public entity 
(except the contract administrator) for 
performance of the services or duties 
required in paragraphs (a) and (b) of 
this section. 

(2) For 24 CFR part 883 projects, with 
approval of the Agency, the owner may 
contract with a private or public entity 
(but not with the Agency unless tempo-
rarily necessary for the Agency to pro-
tect its financial interest and to uphold 
its program responsibilities where no 
alternative management agent is im-
mediately available) for performance of 

the services or duties required in para-
graphs (a) and (b) of this section. 

(3) However, such an arrangement 
does not relieve the owner of responsi-
bility for these services and duties. 

(d) Submission of financial and oper-
ating statements. After execution of the 
Contract, the owner must submit to 
the contract adminstrator: 

(1) Financial information in accord-
ance with 24 CFR part 5, subpart H; and 

(2) Other statements as to project op-
eration, financial conditions and occu-
pancy as HUD may require pertinent to 
administration of the Contract and 
monitoring of project operations. 

(e) Use of project funds. (1) Project 
funds must be used for the benefit of 
the project, to make required deposits 
to the replacement reserve in accord-
ance with § 880.602 and to provide dis-
tributions to the owner as provided in 
§ 880.205, § 881.205 of this chapter, or 
§ 883.306 of this chapter, as appropriate. 

(2) For this part 880 and 24 CFR part 
881 projects: 

(i) Any remaining project funds must 
be deposited with the mortgagee or 
other HUD-approved depository in an 
interest-bearing residual receipts ac-
count. Withdrawals from this account 
will be made only for project purposes 
and with the approval of HUD. 

(ii) Partially-assisted projects are ex-
empt from the provisions of this sec-
tion. 

(iii) In the case of HUD-insured 
projects, the provisions of this para-
graph (e) will apply instead of the oth-
erwise applicable mortgage insurance 
provisions. 

(3) For 24 CFR part 883 projects: 
(i) Any remaining project funds must 

be deposited with the Agency, other 
mortgagee or other Agency-approved 
depository in an interest-bearing ac-
count. Withdrawals from this account 
may be made only for project purposes 
and with the approval of the Agency. 

(ii) In the case of HUD-insured 
projects, the provisions of this para-
graph will apply instead of the other-
wise applicable mortgage insurance 
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provisions, except in the case of par-
tially-assisted projects which are sub-
ject to the applicable mortgage insur-
ance provisions. 

(Approved by the Office of Management and 
Budget under control number 2502–0204) 

[44 FR 59410, Oct 15, 1979, as amended at 45 
FR 18924, Mar. 24, 1980; 51 FR 11224, Apr. 1, 
1986; 53 FR 846, Jan. 13, 1988; 53 FR 1145, Jan. 
15, 1988; 53 FR 6601, Mar. 2, 1988; 54 FR 39702, 
Sept. 27, 1989; 56 FR 7536, Feb. 22, 1991; 60 FR 
14841, Mar. 20, 1995; 61 FR 13588, Mar. 27, 1996; 
63 FR 46593, Sept. 1, 1998; 65 FR 16722, Mar. 29, 
2000] 

§ 880.602 Replacement reserve. 

(a) A replacement reserve must be es-
tablished and maintained in an inter-
est-bearing account to aid in funding 
extraordinary maintenance and repair 
and replacement of capital items. 

(1) Part 880 and 24 CFR part 881 
projects. (i) For this part 880 and 24 CFR 
part 811 projects, an amount equivalent 
to .006 of the cost of total structures, 
including main buildings, accessory 
buildings, garages and other buildings, 
or any higher rate as required by HUD 
from time to time, will be deposited in 
the replacement reserve annually. This 
amount will be adjusted each year by 
the amount of the automatic annual 
adjustment factor. 

(ii) The reserve must be built up to 
and maintained at a level determined 
by HUD to be sufficient to meet pro-
jected requirements. Should the re-
serve achieve that level, the rate of de-
posit to the reserve may be reduced 
with the approval of HUD. 

(iii) All earnings including interest 
on the reserve must be added to the re-
serve. 

(iv) Funds will be held by the mort-
gagee or trustee for bondholders, and 
may be drawn from the reserve and 
used only in accordance with HUD 
guidelines and with the approval of, or 
as directed by, HUD. 

(v) Partially-assisted part 880 and 24 
CFR part 881 projects are exempt from 
the provisions of this section. 

(2) Part 883 of this chapter projects. (i) 
For 24 CFR part 883 projects, an 
amount equivalent to at least .006 of 
the cost of total structures, including 
main buildings, accessory buildings, 
garages and other buildings, or any 

higher rate as required from time to 
time by: 

(A) The Agency, in the case of 
projects approved under 24 CFR part 
883, subpart D; or 

(B) HUD, in the case of all other 
projects, will be deposited in the re-
placement reserve annually. For 
projects approved under 24 CFR part 
883, subpart D, this amount may be ad-
justed each year by up to the amount 
of the automatic annual adjustment 
factor. For all projects not approved 
under 24 CFR part 883, subpart D, this 
amount must be adjusted each year by 
the amount of the automatic annual 
adjustment factor. 

(ii) The reserve must be built up to 
and maintained at a level determined 
to be sufficient by the Agency to meet 
projected requirements. Should the re-
serve achieve that level, the rate of de-
posit to the reserve may be reduced 
with the approval of the Agency. 

(iii) All earnings, including interest 
on the reserve, must be added to the re-
serve. 

(iv) Funds will be held by the Agen-
cy, other mortgagee or trustee for 
bondholders, as determined by the 
Agency, and may be drawn from the re-
serve and used only in accordance with 
Agency guidelines and with the ap-
proval of, or as directed by, the Agen-
cy. 

(v) The Agency may exempt par-
tially-assisted projects approved under 
24 CFR part 883, subpart D, from the 
provisions of this section. All partially- 
assisted projects not approved under 
the Fast Track Procedures formerly in 
24 CFR part 883, subpart D, are exempt 
from the provisions of this section. 

(b) In the case of HUD-insured 
projects, the provisions of this section 
will apply instead of the otherwise ap-
plicable mortgage insurance provi-
sions, except in the case of partially- 
assisted insured projects which are sub-
ject to the applicable mortgage insur-
ance provisions. 

[61 FR 13588, Mar. 27, 1996] 

§ 880.603 Selection and admission of 
assisted tenants. 

(a) Application. The owner must ac-
cept applications for admission to the 
project in the form prescribed by HUD. 
Both the owner (or designee) and the 
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applicant must complete and sign the 
application. For this part 880 and 24 
CFR part 881 projects, on request, the 
owner must furnish copies of all appli-
cations to HUD and the PHA, if appli-
cable. For 24 CFR part 883 projects, on 
request, the owner must furnish to the 
Agency or HUD copies of all applica-
tions received. 

(b) Determination of eligibility and se-
lection of tenants. The owner is respon-
sible for obtaining and verifying infor-
mation related to income eligibility in 
accordance with 24 CFR part 5, subpart 
F, and evidence related to citizenship 
and eligible immigration status in ac-
cordance with 24 CFR part 5, subpart E, 
to determine whether the applicant is 
eligible for assistance in accordance 
with the requirements of 24 CFR part 5, 
and to select families for admission to 
the program, which includes giving se-
lection preferences in accordance with 
24 CFR part 5, subpart D. 

(1) If the owner determines that the 
family is eligible and is otherwise ac-
ceptable and units are available, the 
owner will assign the family a unit of 
the appropriate size in accordance with 
HUD standards. If no suitable unit is 
available, the owner will place the fam-
ily on a waiting list for the project and 
notify the family of when a suitable 
unit may become available. If the wait-
ing list is so long that the applicant 
would not be likely to be admitted for 
the next 12 months, the owner may ad-
vise the applicant that no additional 
applications are being accepted for 
that reason, provided the owner com-
plies with the procedures for informing 
applicants about admission preferences 
as provided in 24 CFR part 5, subpart D. 

(2) If the owner determines that an 
applicant is ineligible on the basis of 
income or family composition, or be-
cause of failure to meet the disclosure 
and verification requirements for So-
cial Security Numbers (as provided by 
24 CFR part 5), or because of failure by 
an applicant to sign and submit con-
sent forms for the obtaining of wage 
and claim information from State 
Wage Information Collection Agencies 
(as provided by 24 CFR parts 5 and 813), 
or that the owner is not selecting the 
applicant for other reasons, the owner 
will promptly notify the applicant in 
writing of the determination and its 

reasons, and that the applicant has the 
right to meet with the owner or man-
aging agent in accordance with HUD 
requirements. Where the owner is a 
PHA, the applicant may request an in-
formal hearing. If the PHA determines 
that the applicant is not eligible, the 
PHA will notify the applicant and in-
form the applicant that he or she has 
the right to request HUD review of the 
PHA’s determination. The applicant 
may also exercise other rights if the 
applicant believes that he or she is 
being discriminated against on the 
basis of race, color, creed, religion, sex, 
or national origin. See 24 CFR part 5 
for the informal review provisions for 
the denial of a Federal preference or 
the failure to establish citizenship or 
eligible immigration status and for no-
tice requirements where assistance is 
terminated, denied, suspended, or re-
duced based on wage and claim infor-
mation obtained by HUD from a State 
Wage Information Collection Agency. 

(3) Records on applicants and ap-
proved eligible families, which provide 
racial, ethnic, gender and place of pre-
vious residency data required by HUD, 
must be maintained and retained for 
three years. 

(c) Reexamination of family income and 
composition—(1) Regular reexaminations. 
The owner must reexamine the income 
and composition of all families at least 
every 12 months. After consultation 
with the family and upon verification 
of the information, the owner must 
make appropriate adjustments in the 
Total Tenant Payment in accordance 
with part 5 of this title and determine 
whether the family’s unit size is still 
appropriate. The owner must adjust 
Tenant Rent and the Housing Assist-
ance Payment to reflect any change in 
Total Tenant Payment and must carry 
out any unit transfer required by HUD. 
At the time of the annual reexamina-
tion of family income and composition, 
the owner must require the family to 
disclose the verify Social Security 
Numbers, as provided by 24 CFR part 5. 
For requirements regarding the signing 
and submitting of consent forms by 
families for the obtaining of wage and 
claim information from State Wage In-
formation Collection Agencies, see 24 
CFR part 5. At the first regular reex-
amination after June 19, 1995, the 
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owner shall follow the requirements of 
24 CFR part 5 concerning obtaining and 
processing evidence of citizenship or el-
igible immigration status of all family 
members. Thereafter, at each regular 
reexamination, the owner shall follow 
the requirements of 24 CFR part 5 and 
verify the immigration status of any 
new family member. 

(2) Interim reexaminations. The family 
must comply with provisions in its 
lease regarding interim reporting of 
changes in income. If the owner re-
ceives information concerning a 
change in the family’s income or other 
circumstances between regularly 
scheduled reexaminations, the owner 
must consult with the family and make 
any adjustments determined to be ap-
propriate. Any change in the family’s 
income or other circumstances that re-
sults in an adjustment in the Total 
Tenant Payment, Tenant Rent and 
Housing Assistance Payment must be 
verified. See 24 CFR part 5 for the re-
quirements for the disclosure and 
verification of Social Security Num-
bers at interim reexaminations involv-
ing new family members. For require-
ments regarding the signing and sub-
mitting of consent forms for the ob-
taining of wage and claim information 
from State Wage Information Collec-
tion Agencies, see 24 CFR part 5. At 
any interim reexamination after June 
19, 1995, when a new family member has 
been added, the owner shall follow the 
requirements of 24 CFR part 5 con-
cerning obtaining and processing evi-
dence of the citizenship or eligible im-
migration status of any new family 
member. 

(3) Continuation of housing assistance 
payments. A family’s eligibility for 
Housing Assistance Payments con-
tinues until the Total Tenant Payment 
equals the contract rent plus any util-
ity allowance. The termination of eli-
gibility at such point will not affect 
the family’s other rights under its 
lease, nor will such termination pre-
clude the resumption of payments as a 
result of later changes in income, 
rents, or other relevant circumstances 
during the term of the Contract. How-
ever, eligibility also may be termi-
nated in accordance with HUD require-
ments, for such reasons as failure to 
submit requested verification informa-

tion, including failure to meet the dis-
closure and verification requirements 
for Social Security Numbers, as pro-
vided by 24 CFR part 5, or failure to 
sign and submit consent forms for the 
obtaining wage and claim information 
from State Wage Information Collec-
tion Agencies, as provided by 24 CFR 
part 5. See 24 CFR part 5 for provisions 
requiring termination of assistance for 
failure to establish citizenship or eligi-
ble immigration status and also for 
provisions concerning certain assist-
ance for mixed families (families whose 
members include those with eligible 
immigration status, and those without 
eligible immigration status) in lieu of 
termination of assistance, and for pro-
visions concerning deferral of termi-
nation of assistance. 

(Approved by the Office of Management and 
Budget under control number 2502–0204) 

[61 FR 13589, Mar. 27, 1996, as amended at 65 
FR 16722, Mar. 29, 2000; 70 FR 77744, Dec. 30, 
2005] 

§ 880.604 Tenant rent. 
The eligible Family pays the Tenant 

Rent directly to the Owner. 

[49 FR 19943, May 10, 1984] 

§ 880.605 Overcrowded and underoccu-
pied units. 

If the contract administrator deter-
mines that because of change in family 
size an assisted unit is smaller than ap-
propriate for the eligible family to 
which it is leased, or that the unit is 
larger than appropriate, housing assist-
ance payments with respect to the unit 
will not be reduced or terminated until 
the eligible family has been relocated 
to an appropriate alternative unit. If 
possible, the owner will, as promptly as 
possible, offer the family an appro-
priate unit. The owner may receive va-
cancy payments for the vacated unit if 
he complies with the requirements of 
§ 880.611. 

§ 880.606 Lease requirements. 
(a) Term of Lease. The term of the 

lease will be for not less than one year. 
The lease may, or in the case of a lease 
for a term of more than one year must, 
contain a provision permitting termi-
nation on 30 days advance written no-
tice by the family. 
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(b) Form—(1) Part 880 and 24 CFR part 
881 projects. For this part 880 and 24 
CFR part 881 projects, the form of lease 
must contain all required provisions, 
and none of the prohibited provisions 
specified in the developer’s packet, and 
must conform to the form of lease in-
cluded in the approved final proposal. 

(2) 24 CFR part 883 projects. For 24 
CFR part 883 projects, the form of lease 
must contain all required provisions, 
and none of the prohibited provisions 
specified below. 

(i) Required provisions (Addendum to 
lease). 

Addendum to Lease 

The following additional Lease provisions 
are incorporated in full in the Lease between 
llllllllll (Landlord) and 
llllllllll (Tenant) for the fol-
lowing dwelling unit: lllllllll. In 
case of any conflict between these and any 
other provisions of the Lease, these provi-
sions will prevail. 

a. The total rent will be $llll per 
month. 

b. Of the total rent, $llll will be pay-
able by the State Agency (Agency) as hous-
ing assistance payments on behalf of the 
Tenant and $lllll will be payable by the 
Tenant. These amounts will be subject to 
change by reason of changes in the Tenant’s 
family income, family composition, or ex-
tent of exceptional medical or other unusual 
expenses, in accordance with HUD-estab-
lished schedules and criteria; or by reason of 
adjustment by the Agency of any applicable 
Utility Allowance; or by reasons of changes 
in program rules. Any such change will be ef-
fective as of the date stated in a notification 
to the Tenant. 

c. The Landlord will not discriminate 
against the Tenant in the provision of serv-
ices, or in any other manner, on the grounds 
of race, color, creed, religion, sex, or na-
tional origin. 

d. The Landlord will provide the following 
services and maintenance: llllll 

e. A violation of the Tenant’s responsibil-
ities under the Section 8 Program, as deter-
mined by the Agency, is also a violation of 
the lease. 
Landlord llllllllllllllllll

By llllllllllllllllllllll

Date lllllllllllllllllllll

Tenant lllllllllllllllllll

Date lllllllllllllllllllll

[End of addendum] 

(ii) Prohibited provisions. Lease 
clauses which fall within the classifica-

tions listed below must not be included 
in any Lease. 

Lease Clauses 

a. Confession of Judgment. Consent by the 
tenant to be sued, to admit guilt, or to ac-
cept without question any judgment favoring 
the landlord in a lawsuit brought in connec-
tion with the lease. 

b. Seize or Hold Property for Rent or Other 
Charges. Authorization to the landlord to 
take property of the tenant and/or hold it 
until the tenant meets any obligation which 
the landlord has determined the tenant has 
failed to perform. 

c. Exculpatory Clause. Prior agreement by 
the tenant not to hold the landlord or land-
lord’s agents legally responsible for acts 
done improperly or for failure to act when 
the landlord or landlord’s agent was required 
to do so. 

d. Waiver of Legal Notice. Agreement by the 
tenant that the landlord need not give any 
notices in connection with (1) a lawsuit 
against the tenant for eviction, money dam-
ages, or other purposes, or (2) any other ac-
tion affecting the tenant’s rights under the 
lease. 

e. Waiver of Legal Proceeding. Agreement by 
the tenant to allow eviction without a court 
determination. 

f. Waiver of Jury Trial. Authorization to the 
landlord’s lawyer to give up the tenant’s 
right to trial by jury. 

g. Waiver of Right to Appeal Court Decision. 
Authorization to the landlord’s lawyer to 
give up the tenant’s right to appeal a deci-
sion on the ground of judicial error or to give 
up the tenant’s right to sue to prevent a 
judgment being put into effect. 

h. Tenant Chargeable with Cost of Legal Ac-
tions Regardless of Outcome of Lawsuit. Agree-
ment by the tenant to pay lawyer’s fees or 
other legal costs whenever the landlord de-
cides to sue the tenant whether or not the 
tenant wins. (Omission of such a clause does 
not mean that the tenant, as a party to a 
lawsuit, may not have to pay lawyer’s fees or 
other costs if the court so orders.) 

[End of clauses] 

[44 FR 59410, Oct. 15, 1979, as amended at 61 
FR 13590, Mar. 27, 1996] 

§ 880.607 Termination of tenancy and 
modification of lease. 

(a) Applicability. The provisions of 
this section apply to all decisions by an 
owner to terminate the tenancy of a 
family residing in a unit under Con-
tract during or at the end of the fam-
ily’s lease term. 

(b) Entitlement of Families to occu-
pancy—(1) Grounds. The owner may not 
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terminate any tenancy except upon the 
following grounds: 

(i) Material noncompliance with the 
lease; 

(ii) Material failure to carry out obli-
gations under any State landlord and 
tenant act; 

(iii) Criminal activity by a covered 
person in accordance with sections 
5.858 and 5.859, or alcohol abuse by a 
covered person in accordance with sec-
tion 5.860. If necessary, criminal 
records can be obtained for lease en-
forcement purposes under section 
5.903(d)(3). 

(iv) Other good cause, which may in-
clude the refusal of a family to accept 
an approved modified lease form (see 
paragraph (d) of this section). No ter-
mination by an owner will be valid to 
the extent it is based upon a lease or a 
provisions of State law permitting ter-
mination of a tenancy solely because of 
expiration of an initial or subsequent 
renewal term. All terminations must 
also be in accordance with the provi-
sions of any State and local landlord 
tenant law and paragraph (c) of this 
section. 

(2) Notice of good cause. The conduct 
of a tenant cannot be deemed ‘‘other 
good cause’’ under paragraph (b)(1)(iv) 
of this section unless the owner has 
given the family prior notice that the 
grounds constitute a basis for termi-
nation of tenancy. The notice must be 
served on the family in the same man-
ner as that provided for termination 
notices under paragraph (c) of this sec-
tion and State and local law. 

(3) Material noncompliance. (i) Mate-
rial noncompliance with the lease in-
cludes: 

(A) One or more substantial viola-
tions of the lease; or 

(B) Repeated minor violations of the 
lease that disrupt the livability of the 
building; adversely affect the health or 
safety of any person or the right of any 
tenant to the quiet enjoyment of the 
leased premises and related facilities; 
interfere with the management of the 
building or have an adverse financial 
effect on the building. 

(ii) Failure of the family to timely 
submit all required information on 
family income and composition, in-
cluding failure to submit required evi-
dence of citizenship or eligible immi-

gration status (as provided by 24 CFR 
part 5), failure to disclose and verify 
Social Security Numbers (as provided 
by 24 CFR part 5), failure to sign and 
submit consent forms (as provided by 
24 CFR part 5), or knowingly providing 
incomplete or inaccurate information, 
shall constitute a substantial violation 
of the lease. 

(c) Termination notice. (1) The owner 
must give the family a written notice 
of any proposed termination of ten-
ancy, stating the grounds and that the 
tenancy is terminated on a specified 
date and advising the family that it 
has an opportunity to respond to the 
owner. 

(2) When a termination notice is 
issued for other good cause (paragraph 
(b)(1)(iv) of this section), the notice 
will be effective, and it will so state, at 
the end of a term and in accordance 
with the termination provisions of the 
lease, but in no case earlier than 30 
days after receipt by the family of the 
notice. Where the termination notice is 
based on material noncompliance with 
the lease or material failure to carry 
out obligations under a State landlord 
and tenant act pursuant to paragraph 
(b)(1)(i) or (b)(1)(ii) of this section, the 
time of service must be in accord with 
the lease and State law. 

(3) In any judicial action instituted 
to evict the family, the owner may not 
rely on any grounds which are different 
from the reasons set forth in the no-
tice. 

(4) See 24 CFR part 5 for provisions 
related to termination of assistance be-
cause of failure to establish citizenship 
or eligible immigration status, includ-
ing informal hearing procedures and 
also for provisions concerning certain 
assistance for mixed families (families 
whose members include those with eli-
gible immigration status, and those 
without eligible immigration status) in 
lieu of termination of assistance, and 
for provisions concerning deferral of 
termination of assistance. 

(5) In actions or potential actions to 
terminate tenancy, the Owner shall fol-
low 24 CFR part 5, subpart L, in all 
cases where domestic violence, dating 
violence, stalking, or criminal activity 
directly related to domestic violence, 
dating violence, or stalking is involved 
or claimed to be involved. 
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(d) Modification of Lease form. The 
owner, with the prior approval of HUD 
or, for a 24 CFR part 883 project, the 
Agency, may modify the terms and 
conditions of the lease form effective 
at the end of the initial term or a suc-
cessive term, by serving an appropriate 
notice on the family, together with the 
offer of a revised lease or an addendum 
revising the existing lease. This notice 
and offer must be received by the fam-
ily at least 30 days prior to the last 
date on which the family has the right 
to terminate the tenancy without 
being bound by the modified terms and 
conditions. The family may accept the 
modified terms and conditions by exe-
cuting the offered revised lease or ad-
dendum, or may reject the modified 
terms and conditions by giving the 
owner written notice in accordance 
with the lease that the family intends 
to terminate the tenancy. Any increase 
in rent must in all cases be governed 
by § 880.609 and other applicable HUD 
regulations. 

(Approved by the Office of Management and 
Budget under control number 2502–0204) 

[44 FR 59410, Oct. 15, 1979, as amended at 51 
FR 11225, Apr. 1, 1986; 53 FR 846, Jan. 13, 1988; 
53 FR 6601, Mar. 2, 1988; 54 FR 39703, Sept. 27, 
1989; 56 FR 7537, Feb. 22, 1991; 60 FR 14842, 
Mar. 20, 1995; 61 FR 13590, Mar. 27, 1996; 61 FR 
47382, Sept. 6, 1996; 66 FR 28797, May 24, 2001; 
73 FR 72342, Nov. 28, 2008] 

§ 880.608 Security deposits. 
(a) At the time of the initial execu-

tion of the lease, the owner will require 
each family to pay a security deposit 
in an amount equal to one month’s 
Total Tenant Payment or $50, which-
ever is greater. The family is expected 
to pay the security deposit from its 
own resources and/or other public 
sources. The owner may collect the se-
curity deposit on an installment basis. 

(b) The owner must place the secu-
rity deposits in a segregated, interest- 
bearing account. The balance of this 
account must at all times be equal to 
the total amount collected from the 
families then in occupancy, plus any 
accrued interest. The owner must com-
ply with any applicable State and local 
laws concerning interest payments on 
security deposits. 

(c) In order to be considered for the 
return of the security deposit, a family 

which vacates its unit will provide the 
owner with its forwarding address or 
arrange to pick up the refund. 

(d) The owner, subject to State and 
local law and the requirements of this 
paragraph, may use the security de-
posit, plus any accrued interest, as re-
imbursement for any unpaid family 
contribution or other amount which 
the family owes under the lease. With-
in 30 days (or shorter time if required 
by State, or local law) after receiving 
notification of the family’s forwarding 
address, the owner must: 

(1) Refund to a family owing no rent 
or other amount under the lease the 
full amount of the security deposit, 
plus accrued interest; 

(2) Provide to a family owing rent or 
other amount under the lease a list 
itemizing any unpaid rent, damages to 
the unit, and estimated costs for re-
pair, along with a statement of the 
family’s rights under State and local 
law. If the amount which the owner 
claims is owed by the family is less 
than the amount of the security de-
posit, plus accrued interest, the owner 
must refund the unused balance to the 
family. If the owner fails to provide the 
list, the family will be entitled to the 
refund of the full amount of the secu-
rity deposit plus accrued interest. 

(e) In the event a disagreement arises 
concerning reimbursement of the secu-
rity deposit, the family will have the 
right to present objections to the 
owner in an informal meeting. The 
owner must keep a record of any dis-
agreements and meetings in a tenant 
file for inspection by the contract ad-
ministrator. The procedures of this 
paragraph do not preclude the family 
from exercising its rights under State 
and local law. 

(f) If the security deposit, including 
any accrued interest, is insufficient to 
reimburse the owner for any unpaid 
tenant rent or other amount which the 
family owes under the lease, and the 
owner has provided the family with the 
list required by paragraph (d)(2) of this 
section, the owner may claim reim-
bursement from the contract adminis-
trator, as appropriate, for an amount 
not to exceed the lesser of: 

(1) The amount owed the owner, or 
(2) One month’s contract rent, minus 

the amount of the security deposit plus 
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accrued interest. Any reimbursement 
under this section will be applied first 
toward any unpaid tenant rent due 
under the lease. No reimbursement 
may be claimed for unpaid rent for the 
period after termination of the ten-
ancy. 

[44 FR 59410, Oct. 15, 1979, as amended at 49 
FR 19943, May 10, 1984; 61 FR 13591, Mar. 27, 
1996] 

§ 880.609 Adjustment of contract rents. 
(a) Automatic annual adjustment of 

Contract Rents. Upon request from the 
owner to the contract administrator, 
contract rents will be adjusted on the 
anniversary date of the contract in ac-
cordance with 24 CFR part 888. 

(b) Special additional adjustments. For 
all projects, special additional adjust-
ments will be granted, to the extent de-
termined necessary by HUD (for 24 CFR 
part 883 projects, by the Agency and 
HUD), to reflect increases in the actual 
and necessary expenses of owning and 
maintaining the assisted units which 
have resulted from substantial general 
increases in real property taxes, assess-
ments, utility rates, and utilities not 
covered by regulated rates, and which 
are not adequately compensated for by 
annual adjustments under paragraph 
(a) of this section. The owner must sub-
mit to the contract administrator re-
quired supporting data, financial state-
ments and certifications. 

(c) Overall limitation. Any adjust-
ments of contract rents for a unit after 
Contract execution or cost certifi-
cation, where applicable, must not re-
sult in material differences between 
the rents charged for assisted units and 
comparable unassisted units except to 
the extent that the differences existed 
with respect to the contract rents set 
at Contract execution or cost certifi-
cation, where applicable. 

[44 FR 59410, Oct. 15, 1979, as amended at 59 
FR 22755, May 3, 1994; 61 FR 13591, Mar. 27, 
1996] 

§ 880.610 Adjustment of utility allow-
ances. 

In connection with annual and spe-
cial adjustments of contract rents, the 
owner must submit an analysis of the 
project’s Utility Allowances. Such data 
as changes in utility rates and other 
facts affecting utility consumption 

should be provided as part of this anal-
ysis to permit appropriate adjustments 
in the Utility Allowances. In addition, 
when approval of a utility rate change 
would result in a cumulative increase 
of 10 percent or more in the most re-
cently approved Utility Allowances, 
the project owner must advise the con-
tract administrator and request ap-
proval of new Utility Allowances. 
Whenever a Utility Allowance for a 
unit is adjusted, the owner will 
promptly notify affected families and 
make a corresponding adjustment of 
the tenant rent and the amount of the 
housing assistance payment for the 
unit. 

(Approved by the Office of Management and 
Budget under control number 2502–0161) 

[50 FR 39097, Sept. 27, 1985] 

§ 880.611 Conditions for receipt of va-
cancy payments. 

(a) General. Vacancy payments under 
the Contract will not be made unless 
the conditions for receipt of these 
housing assistance payments set forth 
in this section are fulfilled. 

(b) Vacancies during Rent-up. For each 
assisted unit that is not leased as of 
the effective date of the Contract, the 
owner is entitled to vacancy payments 
in the amount of 80 percent of the con-
tract rent for the first 60 days of va-
cancy if the owner: 

(1) Conducted marketing in accord-
ance with § 880.601(a) and otherwise 
complied with § 880.601; 

(2) Has taken and continues to take 
all feasible actions to fill the vacancy; 
and 

(3) Has not rejected any eligible ap-
plicant except for good cause accept-
able to the contract administrator. 

(c) Vacancies after Rent-Up. If an eli-
gible family vacates a unit, the owner 
is entitled to vacancy payments in the 
amount of 80 percent of the contract 
rent for the first 60 days of vacancy if 
the owner: 

(1) Certifies that he did not cause the 
vacancy by violating the lease, the 
Contract or any applicable law; 

(2) Notified the contract adminis-
trator of the vacancy or prospective 
vacancy and the reasons for the va-
cancy immediately upon learning of 
the vacancy or prospective vacancy; 
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(3) Has fulfilled and continues to ful-
fill the requirements specified in 
§ 880.601(a) (2) and (3) and paragraph (b) 
(2) and (3) of this section; and 

(4) For any vacancy resulting from 
the owner’s eviction of an eligible fam-
ily, certifies that he has complied with 
§ 880.607. 

(d) Vacancies for longer than 60 days. If 
an assisted unit continues to be vacant 
after the 60-day period specified in 
paragraph (b) or (c) of this section, the 
owner may apply to receive additional 
vacancy payments in an amount equal 
to the principal and interest payments 
required to amortize that portion of 
the debt service attributable to the va-
cant unit for up to 12 additional 
months for the unit if: 

(1) The unit was in decent, safe and 
sanitary condition during the vacancy 
period for which payments are claimed; 

(2) The owner has fulfilled and con-
tinues to fulfill the requirements speci-
fied in paragraph (b) or (c) of this sec-
tion, as appropriate; and 

(3) The owner has (for 24 CFR part 883 
projects, the owner and the Agency 
have) demonstrated to the satisfaction 
of HUD that: 

(i) For the period of vacancy, the 
project is not providing the owner with 
revenues at least equal to project ex-
penses (exclusive of depreciation), and 
the amount of payments requested is 
not more than the portion of the defi-
ciency attributable to the vacant unit, 
and 

(ii) The project can achieve financial 
soundness within a reasonable time. 

(e) Prohibition of double compensation 
for vacancies. The owner is not entitled 
to vacancy payments for vacant units 
to the extent he can collect for the va-
cancy from other sources (such as secu-
rity deposits, payments under 
§ 880.608(f), and governmental payments 
under other programs). 

[44 FR 59410, Oct. 15, 1979, as amended at 61 
FR 13591, Mar. 27, 1996] 

§ 880.612 Reviews during management 
period. 

(a) After the effective date of the 
Contract, the contract administrator 
will inspect the project and review its 
operation at least annually to deter-
mine whether the owner is in compli-
ance with the Contract and the as-

sisted units are in decent, safe and san-
itary condition. 

(b) In addition: 
(1)(i) For this part 880 and 24 CFR 

part 881 private-owner/PHA projects, 
HUD will review the PHA’s administra-
tion of the Contract at least annually 
to determine whether the PHA is in 
compliance with the ACC; and 

(ii) For 24 CFR part 883 projects, HUD 
will periodically review the Agency’s 
administration of the Contract to de-
termine whether it is in compliance 
with the Contract. 

(2) HUD may independently inspect 
project operations and units at any 
time. 

(c) Equal Opportunity reviews may 
be conducted by HUD at any time. 

[44 FR 59410, Oct. 15, 1979, as amended at 61 
FR 13591, Mar. 27, 1996] 

§ 880.612a Preference for occupancy 
by elderly families. 

(a) Election of preference for occupancy 
by elderly families—(1) Election by owners 
of eligible projects. (i) An owner of a 
project assisted under this part (includ-
ing a partially assisted project) that 
was originally designed primarily for 
occupancy by elderly families (an ‘‘eli-
gible project’’) may, at any time, elect 
to give preference to elderly families in 
selecting tenants for assisted, vacant 
units in the project, subject to the re-
quirements of this section. 

(ii) For purposes of this section, a 
project eligible for the preference pro-
vided by this section, and for which the 
owner makes an election to give pref-
erence in occupancy to elderly families 
is referred to as an ‘‘elderly project.’’ 
‘‘Elderly families’’ refers to families 
whose heads of household, their 
spouses or sole members are 62 years or 
older. 

(iii) An owner who elects to provide a 
preference to elderly families in ac-
cordance with this section is required 
to notify families on the waiting list 
who are not elderly that the election 
has been made and how the election 
may affect them if: 

(A) The percentage of disabled fami-
lies currently residing in the project 
who are neither elderly nor near-elder-
ly (hereafter, collectively referred to as 
‘‘non-elderly disabled families’’) is 
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equal to or exceeds the minimum re-
quired percentage of units established 
for the elderly project in accordance 
with paragraph (c)(1) of this section, 
and therefore non-elderly families on 
the waiting list (including non-elderly 
disabled families) may be passed over 
for covered section 8 units; or 

(B) The project, after making the cal-
culation set forth in paragraph (c)(1) of 
this section, will have no units set 
aside for non-elderly disabled families. 

(iv) An owner who elects to give a 
preference for elderly families in ac-
cordance with this section shall not re-
move an applicant from the project’s 
waiting list on the basis of having 
made the election. 

(2) HUD approval of election not re-
quired. (i) An owner is not required to 
solicit or obtain the approval of HUD 
before exercising the election of pref-
erence for occupancy provided in para-
graph (a)(1) of this section. The owner, 
however, if challenged on the issue of 
eligibility of the project for the elec-
tion provided in paragraph (a)(1) of this 
section must be able to support the 
project’s eligibility through the pro-
duction of all relevant documentation 
in the possession of the owner that per-
tains to the original design of the 
project. 

(ii) The Department reserves the 
right at any time to review and make 
determinations regarding the accuracy 
of the identification of the project as 
an elderly project. The Department can 
make such determinations as a result 
of ongoing monitoring activities, or 
the conduct of complaint investiga-
tions under the Fair Housing Act (42 
U.S.C. 3601 through 3619), or compli-
ance reviews and complaint investiga-
tions under section 504 of the Rehabili-
tation Act of 1973 (29 U.S.C. 794) and 
other applicable statutes. 

(b) Determining projects eligible for 
preference for occupancy by elderly fami-
lies—(1) Evidence supporting project eligi-
bility. Evidence that a project assisted 
under this part (or portion of a project) 
was originally designed primarily for 
occupancy by elderly families, and is 
therefore eligible for the election of oc-
cupancy preference provided by this 
section, shall consist of at least one 
item from the sources (‘‘primary’’ 
sources) listed in paragraph (b)(1)(i) of 

this section, or at least two items from 
the sources (‘‘secondary’’ sources) list-
ed in paragraph (b)(1)(ii) of this sec-
tion: 

(i) Primary sources. Identification of 
the project (or portion of a project) as 
serving elderly (seniors) families in at 
least one primary source such as: The 
application in response to the notice of 
funding availability; the terms of the 
notice of funding availability under 
which the application was solicited; 
the regulatory agreement; the loan 
commitment; the bid invitation; the 
owner’s management plan, or any un-
derwriting or financial document col-
lected at or before loan closing; or 

(ii) Secondary sources. Two or more 
sources of evidence such as: lease 
records from the earliest two years of 
occupancy for which records are avail-
able showing that occupancy has been 
restricted primarily to households 
where the head, spouse or sole member 
is 62 years of age or older; evidence 
that services for elderly persons have 
been provided, such as services funded 
by the Older Americans Act, transpor-
tation to senior citizen centers, or pro-
grams coordinated with the Area Agen-
cy on Aging; project unit mix with 
more than fifty percent of efficiency 
and one-bedroom units [a secondary 
source particularly relevant to distin-
guishing elderly projects under the pre-
vious section 3(b) definition (in which 
disabled families were included in the 
definition of ‘‘elderly families’’) from 
non-elderly projects and which in com-
bination with other factors (such as 
the number of accessible units) may be 
useful in distinguishing projects for 
seniors from those serving the broader 
definition of ‘‘elderly families’’ which 
includes disabled families]; or any 
other relevant type of historical data, 
unless clearly contradicted by other 
comparable evidence. 

(2) Sources in conflict. If a primary 
source establishes a design contrary to 
that established by the primary source 
upon which the owner would base sup-
port that the project is an eligible 
project (as defined in this section), the 
owner cannot make the election of 
preferences for elderly families as pro-
vided by this section based upon pri-
mary sources alone. In any case where 
primary sources do not provide clear 
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evidence of original design of the 
project for occupancy primarily by el-
derly families, including those cases 
where primary sources conflict, sec-
ondary sources may be used to estab-
lish the use for which the project was 
originally designed. 

(c) Reservation of units in elderly 
projects for non-elderly disabled families. 
The owner of an elderly project is re-
quired to reserve, at a minimum, the 
number of units specified in paragraph 
(c)(1) of this section for occupancy by 
non-elderly disabled families. 

(1) Minimum number of units to be re-
served for non-elderly disabled families. 
The number of units in an elderly 
project required to be reserved for oc-
cupancy by non-elderly disabled fami-
lies, shall be, at a minimum, the lesser 
of: 

(i) The number of units equivalent to 
the higher of— 

(A) The percentage of units assisted 
under this part in the elderly project 
that were occupied by non-elderly dis-
abled families on October 28, 1992; and 

(B) The percentage of units assisted 
under this part in the elderly project 
that were occupied by non-elderly dis-
abled families upon January 1, 1992; or 

(ii) 10 percent of the number of units 
assisted under this part in the eligible 
project. 

(2) Option to reserve greater number of 
units for non-elderly disabled families. 
The owner, at the owner’s option, and 
at any time, may reserve a greater 
number of units for non-elderly dis-
abled families than that provided for in 
paragraph (c)(1) of this section. The op-
tion to provide a greater number of 
units to non-elderly disabled families 
will not obligate the owner to always 
provide that greater number to non-el-
derly disabled families. The number of 
units required to be provided to non-el-
derly disabled families at any time in 
an elderly project is that number de-
termined under paragraph (c)(1) of this 
section. 

(d) Secondary preferences. An owner of 
an elderly project also may elect to es-
tablish secondary preferences in ac-
cordance with the provisions of para-
graph (d) of this section. 

(1) Preference for near-elderly disabled 
families in units reserved for elderly fami-
lies. If the owner of an elderly project 

determines, in accordance with para-
graph (f) of this section, that there are 
an insufficient number of elderly fami-
lies who have applied for occupancy to 
fill all the vacant units in the elderly 
project reserved for elderly families 
(that is, all units except those reserved 
for the non-elderly disabled families as 
provided in paragraph (c) of this sec-
tion), the owner may give preference 
for occupancy of such units to disabled 
families who are near-elderly families. 

(2) Preference for near-elderly disabled 
families in units reserved for non-elderly 
disabled families. If the owner of an el-
derly project determines, in accordance 
with paragraph (f) of this section, that 
there are an insufficient number of 
non-elderly disabled families to fill all 
the vacant units in the elderly project 
reserved for non-elderly disabled fami-
lies as provided in paragraph (c) of this 
section, the owner may give preference 
for occupancy of these units to disabled 
families who are near-elderly families. 

(e) Availability of units to families with-
out regard to preference. An owner shall 
make vacant units in an elderly project 
generally available to otherwise eligi-
ble families who apply for housing, 
without regard to the preferences and 
reservation of units provided in this 
section if either: 

(1) The owner has adopted the sec-
ondary preferences and there are an in-
sufficient number of families for whom 
elderly preference, reserve preference, 
and secondary preference has been 
given, to fill all the vacant units; or 

(2) The owner has not adopted the 
secondary preferences and there are an 
insufficient number of families for 
whom elderly preference, and reserve 
preference has been given to fill all the 
vacant units. 

(f) Determination of insufficient number 
of applicants qualifying for preference. 
To make a determination that there 
are an insufficient number of appli-
cants who qualify for the preferences, 
including secondary preferences, pro-
vided by this section, the owner must: 

(1) Conduct marketing in accordance 
with § 880.601(a) to attract applicants 
qualifying for the preferences and res-
ervation of units set forth in this sec-
tion; and 
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(2) Make a good faith effort to lease 
to applicants who qualify for the pref-
erences provided in this section, in-
cluding taking all feasible actions to 
fill vacancies by renting to such fami-
lies. 

(g) Prohibition of evictions. An owner 
may not evict a tenant without good 
cause, or require that a tenant vacate 
a unit, in whole or in part because of 
any reservation or preference provided 
in this section, or because of any ac-
tion taken by the Secretary pursuant 
to subtitle D (sections 651 through 661) 
of title VI of the Housing and Commu-
nity Development Act of 1992 (42 U.S.C. 
13611 through 13620). 

[59 FR 65850, Dec. 21, 1994, as amended at 61 
FR 9046, Mar. 6, 1996; 65 FR 16722, Mar. 29, 
2000] 

PART 881—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PRO-
GRAM FOR SUBSTANTIAL REHA-
BILITATION 

Subpart A—Summary and Applicability 

Sec. 
881.101 General. 
881.104 Applicability of part 881. 
881.105 Applicability to proposals and 

projects under 24 CFR part 811. 

Subpart B—Definitions and Other 
Requirements 

881.201 Definitions. 
881.205 Limitation on distributions. 
881.207 Property standards. 
881.208 Financing. 
881.211 Audit. 

Subparts C–D [Reserved] 

Subpart E—Housing Assistance Payments 
Contract 

881.501 The contract. 
881.502 Term of contract. 
881.503 Cross-reference. 

Subpart F—Management 

881.601 Cross-reference. 

AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437f, 
3535(d), 12701, and 13611–13619. 

SOURCE: 45 FR 7085, Jan. 31, 1980, unless 
otherwise noted. 

Subpart A—Summary and 
Applicability 

§ 881.101 General. 
(a) The purpose of the Section 8 pro-

gram is to provide low-income families 
with decent, safe and sanitary rental 
housing through the use of a system of 
housing assistance payments. This part 
contains the policies and procedures 
applicable to the Section 8 substantial 
rehabilitation program. The assistance 
may be provided to public housing 
agency owners or to private owners ei-
ther directly from HUD or through 
public housing agencies. 

(b) This part does not apply to 
projects developed under other Section 
8 program regulations, including 24 
CFR parts 880, 882, 883, 884, and 885, ex-
cept to the extent specifically stated in 
those parts. 

[61 FR 13591, Mar. 27, 1996] 

§ 881.104 Applicability of part 881. 
(a) Part 881, in effect as of February 

20, 1980, applies to all proposals for 
which a notification of selection was 
not issued before the February 20, 1980 
effective date of part 881. (See 24 CFR 
part 881, revised as of April 1, 1980). 
Where a notification of selection was 
issued for a proposal before the Feb-
ruary 20, 1980, effective date, part 881 in 
effect as of February 20, 1980 applies if 
the owner notified HUD within 60 cal-
endar days that the owner wished the 
provisions of part 881, effective Feb-
ruary 20, 1980, to apply and promptly 
brought the proposal into conformance. 

(b) Subparts E (Housing Assistance 
Payments Contract) and F (Manage-
ment) of this part apply to all projects 
for which an Agreement was not exe-
cuted before the February 20, 1980, ef-
fective date of part 881. Where an 
Agreement was so executed: 

(1) The owner and HUD may agree to 
make the revised subpart E of this part 
applicable and to execute appropriate 
amendments to the Agreement and/or 
Contract. 

(2) The owner and HUD may agree to 
make the revised subpart F of this part 
applicable (with or without the limita-
tion on distributions) and to execute 
appropriate amendments to the Agree-
ment and/or Contract. 
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