
221 

Internal Revenue Service, Treasury § 1.44–4 

individual who falsely certifies may be 
subject to criminal penalties. For ex-
ample, section 1001 of Title 18 of the 
United States Code provides as follows: 
§ 1001 
Statements or entries generally. 

Whoever, in any matter within the juris-
diction of any department or agency of the 
United States knowingly and willfully fal-
sifies, conceals or covers up by any trick, 
scheme, or device a material fact, or makes 
any false, fictitious or fraudulent statements 
or representations, or makes or uses any 
false writing or document knowing the same 
to contain any false, fictitious or fraudulent 
statement or entry, shall be fined not more 
than $10,000 or imprisoned not more than five 
years, or both. 

The treble damages and criminal sanc-
tions provided under this paragraph 
apply only with regard to false certifi-
cation as to the lowest offer, not to 
false certification as to commencement 
of construction. However, with regard 
to false certification as to commence-
ment of construction there may exist 
contractual or tort remedies under 
State law. 

(f) Denial of credit. In the absence of 
the taxpayer’s participation in, or 
knowledge of, a false certification by 
the seller, the credit is not denied to a 
taxpayer who otherwise qualifies for 
the credit solely because the seller has 
falsely certified that the new principal 
residence was sold at the lowest offer. 
However, if certification as to the com-
mencement of construction is false, no 
credit is allowed since such residence 
does not qualify as a new principal res-
idence construction of which began be-
fore March 26, 1975. 

[T.D. 7391, 40 FR 55852, Dec. 2, 1975] 

§ 1.44–4 Recapture for certain disposi-
tions. 

(a) In general. (1) Under section 44(d) 
except as provided in paragraphs (b) 
and (c) of this section, if the taxpayer 
disposes of property, with respect to 
the purchase of which a credit was al-
lowed under section 44(a), at any time 
within 36 months after the date on 
which he acquired it (or, in the case of 
construction by the taxpayer, the date 
on which he first occupied it as his 
principal residence), then the tax im-
posed under chapter 1 of the Code for 
the taxable year in which the replace-
ment period (as provided under sub-

paragraph (2) of this paragraph) termi-
nates is increased by an amount equal 
to the amount allowed as a credit for 
the purchase of such property. 

(2) The replacement period is the pe-
riod provided for purchase of a new 
principal residence under section 1034 
of the Code without recognition of gain 
on the sale of the old residence. In the 
case of residences sold or exchanged 
after December 31, 1974, it is generally 
18 months in the case of acquisition by 
purchase and 2 years in the case of con-
struction by the taxpayer provided, 
however, that such construction has 
commenced within the 18-month pe-
riod. Thus, a calendar-year taxpayer 
who disposes of his old principal resi-
dence in December 1975 and does not 
qualify under paragraph (b) or (c) of 
this section will include the amount 
previously allowed as additional tax on 
his 1977 tax return. 

(3) Except as provided in paragraphs 
(b) and (c) of this section, section 44(d) 
applies to all dispositions of property, 
including sales (including foreclosure 
sales), exchanges (including tax-free 
exchanges such as those under sections 
351, 721, and 1031), and gifts. 

(4) In the case of a husband and wife 
who were allowed a credit under sec-
tion 44(a) claimed on a joint return, for 
the purpose of section 44(d) and this 
section the credit shall be allocated be-
tween the spouses in accordance with 
the provisions of paragraph (b)(3) of 
§ 1.44–1. 

(b) Acquisition of a new residence. (1) 
Section 44(d)(1) and paragraph (a) of 
this section shall not apply to a dis-
position of property with respect to the 
purchase of which a credit was allowed 
under section 44(a) in the case of a tax-
payer who purchases or constructs a 
new principal residence (within the 
meaning of § 1.44–5(a)) within the appli-
cable replacement period provided in 
section 1034. In determining whether a 
new principal residence qualifies for 
purposes of this section the rules relat-
ing to construction, acquisition, and 
occupancy under § 1.44–2 do not apply. 
Where a disposition has occurred and 
the taxpayer’s purchase (or construc-
tion) costs of a new principal residence 
are less than the adjusted sales price 
(as defined in section 1034(b)) of the old 
residence, the tax imposed by chapter 1 

VerDate Nov<24>2008 08:35 May 12, 2009 Jkt 217084 PO 00000 Frm 00231 Fmt 8010 Sfmt 8010 Y:\SGML\217084.XXX 217084



222 

26 CFR Ch. I (4–1–09 Edition) § 1.44–5 

of the Code for the taxable year fol-
lowing the taxable year during which 
disposition occurs is increased by an 
amount which bears the same ratio to 
the amount allowed as a credit for the 
purchase of the old residence as (i) the 
adjusted sales price of the old residence 
(within the meaning of section 1034), 
reduced (but not below zero) by the 
taxpayer’s cost of purchasing (or con-
structing) the new residence (within 
the meaning of such section) bears to 
(ii) the adjusted sales price of the old 
residence. 

(2) The rules of subparagraph (1) of 
this paragraph may be illustrated by 
the following example: 

Example. On July 15, 1975, A purchases a 
new principal residence for a total purchase 
price of $40,000. The property meets the tests 
of § 1.44–2, and A is allowed a credit of $2,000 
on his 1975 tax return. On January 15, 1977 
(within 36 months after acquisition) A sells 
his residence for an adjusted sales price of 
$50,000 and on March 15, 1977, purchases a 
new principal residence at a cost of $40,000. 
Since the new principal residence was pur-
chased within the 18-month replacement pe-
riod (provided in section 1034), the amount 
recaptured is limited to $400, determined by 
multiplying the amount of the credit allowed 
($2,000) by a fraction, the numerator of which 
is $10,000 (determined by reducing the ad-
justed sales price of the old residence 
($50,000) by A’s cost of purchasing the new 
principal residence ($40,000)) and the denomi-
nator of which is $50,000 (the adjusted sales 
price). Therefore, A’s tax liability for 1978, 
the year following the taxable year in which 
the disposition occurred, is increased by $400. 

(c) Certain involuntary dispositions. 
Section 44(d)(1) and paragraph (a) of 
this section shall not apply to the fol-
lowing: 

(1) A disposition of a residence made 
on account of the death of any indi-
vidual having a legal or equitable in-
terest therein occurring during the 36- 
month period described in paragraph 
(a) of this section, 

(2) A disposition of the residence if it 
is substantially or completely de-
stroyed by a casualty described in sec-
tion 165(c)(3), 

(3) A disposition of the residence if it 
is compulsorily and involuntarily con-
verted within the meaning of section 
1033(a), or 

(4) A disposition of the residence pur-
suant to a settlement in a divorce or 
legal separation proceeding where the 

other spouse retains the residence as 
principal residence (as defined in § 1.44– 
5(a)). 

[T.D. 7391, 40 FR 55854, Dec. 2, 1975; 40 FR 
58138, Dec. 15, 1975] 

§ 1.44–5 Definitions. 

For purposes of section 44 and the 
regulations thereunder— 

(a) New principal residence. The term 
‘‘new principal residence’’ means a 
principal residence, the original use of 
which commences with the taxpayer. 
The term ‘‘principal residence’’ has the 
same meaning as under section 1034 of 
the Code. For this purpose, the term 
‘‘residence’’ includes, without being 
limited to, a single family structure, a 
residential unit in a condominium or 
cooperative housing project, a town-
house, and a factory-made home. In the 
case of a tenant-stockholder in a coop-
erative housing corporation references 
to property used by the taxpayer as his 
principal residence and references to 
the residence of a taxpayer shall in-
clude stock held by the tenant-stock-
holder in a cooperative housing project 
provided, however, that the taxpayer 
used as his principal residence the 
house or apartment which he was enti-
tled as such stockholder to occupy. 
‘‘Original use’’ of the new principal res-
idence by the taxpayer means that 
such residence has never been used as a 
residence prior to its use as such by the 
taxpayer. For this purpose, a residence 
will qualify if the first occupancy was 
by the taxpayer pursuant to a lease ar-
rangement pending settlement under a 
binding contract to purchase or pursu-
ant to a lease arrangement where a 
written option to purchase the then ex-
isting residence was contained in the 
original lease agreement. 

A renovated building does not qualify 
as new, regardless of the extent of the 
renovation nor does a condominium 
conversion qualify. 

(b) Purchase price—(1) General rule. 
For purposes of section 44(a) and § 1.44– 
1, the term ‘‘purchase price’’ means the 
adjusted basis of the new principal resi-
dence on the date of acquisition and in-
cludes all amounts attributable to the 
acquisition or construction, but only 
to the extent that such amounts con-
stitute capital expenditures and are 
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