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DISC (and is not treated as a DISC pur-
suant to § 1.992–1(g)) for each of any 5 
consecutive taxable years, such elec-
tion terminates and will not be effec-
tive for any taxable year after such 
fifth taxable year. Such termination 
will be effective automatically, with-
out notice to such corporation or to 
the Internal Revenue Service. If, dur-
ing any 5-year period for which an elec-
tion is effective, the corporation should 
qualify as a DISC (or be treated as a 
DISC pursuant to § 1.992–1(g)) for a tax-
able year, a new 5-year period shall 
automatically start at the beginning of 
the following taxable year. 

(4) Election after termination. If a cor-
poration has made a valid election to 
be treated as a DISC and such election 
terminates in either manner described 
in subparagraph (2) or (3) of this para-
graph, such corporation is eligible to 
reelect to be treated as a DISC at any 
time by following the procedures de-
scribed in paragraphs (a) through (c) of 
this section. If a corporation termi-
nates its election and subsequently re-
elects to be treated as a DISC, the cor-
poration and its shareholders continue 
to be subject to sections 995 and 996 
with respect to the period during which 
its first election was in effect. Thus, 
for example, distributions upon dis-
qualification includible in the gross in-
comes of shareholders of a corporation 
pursuant to section 995(b)(2) continue 
to be so includible for taxable years for 
which a second election of such cor-
poration is in effect without regard to 
the second election. 

[T.D. 7323, 39 FR 34405, Sept. 25, 1974, as 
amended by T.D. 7420, 41 FR 20655, May 20, 
1976] 

§ 1.992–3 Deficiency distributions to 
meet qualification requirements. 

(a) In general. A corporation which 
meets the requirements described in 
§ 1.992–1 for treatment as a DISC for a 
taxable year, other than the 95 percent 
of gross receipts test described in 
§ 1.992–1(b) or the 95-percent assets test 
described in § 1.992–1(c), or both tests, 
may nevertheless qualify as a DISC for 
such year by making deficiency dis-
tributions (attributable to its gross re-
ceipts other than qualified export re-
ceipts and its assets other than quali-

fied export assets) if all of the fol-
lowing requirements are satisfied: 

(1) The corporation distributes the 
amount determined under paragraph 
(b) of this section as a deficiency dis-
tribution. The amount of a deficiency 
distribution is determined without re-
gard to the amount by which the cor-
poration fails to meet either test. 

(2) The reasonable cause require-
ments prescribed in paragraph (c)(1) of 
this section are satisfied with respect 
to both the corporation’s failure to 
meet either test and its failure to 
make a deficiency distribution prior to 
the time the distribution is made. 

(3) The corporation makes such defi-
ciency distribution pro rata to all its 
shareholders. 

(4) The corporation designates the 
distribution, at the time of the dis-
tribution, as a deficiency distribution, 
pursuant to section 992(c), to meet the 
qualification requirements to be a 
DISC. Such designation shall be in the 
form of a communication sent at the 
time of such distribution to each share-
holder and to the service center with 
which the corporation has filed or will 
file its return for the taxable year to 
which the distribution relates. A cor-
poration may not retroactively des-
ignate a prior distribution as a defi-
ciency distribution to meet qualifica-
tion requirements. Subject to the limi-
tation described in paragraph (c)(3) of 
this section, a corporation may make a 
deficiency distribution with respect to 
a taxable year at any time after the 
close of such taxable year or, in the 
case of a deficiency distribution made 
on or before September 29, 1975, at any 
time during or after such taxable year. 

See sections 246(d), 904(f), 995, and 996 
for rules regarding the treatment of a 
deficiency distribution to meet quali-
fication requirements by the share-
holders and the corporation. 

(b) Amount of deficiency distribution— 
(1) In general. In order to meet the re-
quirements of paragraph (a) of this sec-
tion, the amount of a deficiency dis-
tribution must be, if the corporation 
fails to meet— 

(i) The 95 percent of gross receipts 
test, the amount determined in sub-
paragraph (2) of this paragraph, 
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(ii) The 95-percent assets test, the 
amount determined in subparagraph (3) 
of this paragraph, and 

(iii) Both such tests, except as pro-
vided in subparagraph (4) of this para-
graph, the sum of the amounts deter-
mined in subparagraphs (2) and (3) of 
this paragraph. 

(2) Computation of deficiency distribu-
tion to meet 95 percent of gross receipts 
test—(i) In general. If a corporation fails 
to meet the 95 percent of gross receipts 
test described in § 1.992–1(b) for its tax-
able year, the amount of the deficiency 
distribution required by this subpara-
graph is an amount equal to the sum of 
its taxable income (if any) from each 
transaction giving rise to gross re-
ceipts (as defined in § 1.993–6) which are 
not qualified export receipts (as de-
fined in § 1.993–1). A corporation’s tax-
able income from a transaction shall 
be the amount of such gross receipts 
from such transaction reduced only by 
(a) its cost of goods sold attributable to 
such gross receipts, and by (b) its ex-
penses, losses, and other deductions 
properly apportioned or allocated 
thereto in a manner consistent with 
the rules set forth in § 1.861–8. For pur-
poses of this subdivision, however, any 
expenses, losses, or other deductions 
which cannot definitely be allocated to 
some item or class of gross income in 
such manner shall not reduce such 
gross receipts. If the corporation is a 
commission agent for a principal in a 
transaction, the corporation’s taxable 
income is the amount of the commis-
sion from such transaction reduced 
only by the amounts described in (b) of 
this subdivision. 

(ii) Example. The provisions of this 
subparagraph may be illustrated by the 
following example: 

Example. (a) X and Y are calendar year tax-
payers. X, a domestic manufacturing com-
pany, owns all the stock of Y, which seeks to 
qualify as a DISC for 1973. During 1973, X 
manufactures a machine which is eligible to 
be export property as defined in § 1.993–3. Y is 
made a commission agent with respect to ex-
porting such machine. Thereafter, during 
1973 Y is considered to receive gross receipts 
of $100,000, as determined under section 
993(f), attributable to X’s sale of the machine 
in a manner which causes the gross receipts 
to be excluded receipts pursuant to section 
993(a)(2) and, therefore, not qualified export 
receipts. Y’s total gross receipts for 1973 are 

$1 million of which $900,000 (i.e., 90 percent) 
are qualified export receipts. Therefore, Y 
does not satisfy the 95 percent of gross re-
ceipts test for 1973 because less than 95 per-
cent of its gross receipts are qualified export 
receipts. Y has $9,000 of expenses properly ap-
portioned or allocated to its gross income 
from such sale and $1,000 of other expenses 
which cannot definitely be allocated to some 
item or class of gross income, determined in 
a manner consistent with the rules set forth 
in § 1.861–8. In order to satisfy the 95 percent 
of gross receipts test for 1973, if the commis-
sion due from X to Y were $15,000, Y must 
make a deficiency distribution of $6,000 com-
puted as follows: 
Y’s commission (gross income) from the trans-

action .............................................................. $15,000 
Less: Y’s expenses apportioned or allocated to 

its gross income from the transaction ............ 9,000 

Required deficiency distribution by reason of 
$100,000 of gross receipts which are not 
qualified export receipts ................................. 6,000 

(b) If the commission due from X to Y were 
$9,400, resulting in a net loss of $600 to Y 
($9,400 to $10,000), Y must make a deficiency 
distribution of $400 computed as follows: 
Y’s commissions (gross income) from the 

transaction ...................................................... $9,400 
Less: Y’s expenses apportioned or allocated to 

its gross income from the transaction ............ 9,000 

Required deficiency distribution by reason of 
$100,000 of gross receipts which are not 
qualified export receipts ................................. 400 

(c) If the commission due from X to Y were 
$8,500, Y would not be required to make a de-
ficiency distribution since, under this sub-
paragraph, there would be no taxable income 
attributable to gross receipts from the sale. 

(3) Computation of deficiency distribu-
tion to meet 95 percent assets test—(i) In 
general. If a corporation fails to meet 
the 95 percent assets test described in 
§ 1.992–1(c) for its taxable year, the 
amount of the deficiency distribution 
required by this subparagraph is an 
amount equal to the fair market value 
as of the last day of such taxable year 
of the assets which are not qualified 
export assets held by such corporation 
on such last day. 

(ii) Asset held for more than 1 year. In 
the case of a corporation which holds 
continuously an asset which is not a 
qualified export asset at the close of 
more than 1 taxable year, it must dis-
tribute an amount equal to its fair 
market value (or, if greater, the 
amount determined under subpara-
graph (4) of this paragraph) only once 
if, at the close of the first such taxable 
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year, such corporation reasonably be-
lieved that such asset was a qualified 
export asset. This subdivision shall not 
apply for any taxable year beginning 
after the date the corporation knows 
(or a reasonable man would have 
known) that an asset is not a qualified 
export asset and in order to qualify for 
each such year, the corporation must 
distribute the fair market value of 
such asset for each such year. 

(4) Computation in the case of a failure 
to meet both tests as a result of a single 
transaction. If a corporation fails to 
meet both the 95 percent of gross re-
ceipts test and the 95 percent assets 
test for a taxable year, and if the cor-
poration holds at the end of such year 
assets (other than cash or qualified ex-
port assets) which were received as pro-
ceeds of a sale or exchange during such 
year which resulted in gross receipts 
other than qualified export receipts, 
then the amount of the deficiency dis-
tribution required by this paragraph 
with respect to such sale or exchange 
and assets held is the larger of the 
amount required by subparagraph (2) of 
this paragraph with respect to the sale 
or exchange or the amount required by 
subparagraph (3) of this paragraph with 
respect to such assets held. Thus, for 
example, if a corporation sells property 
which is not a qualified export asset for 
$100, receives $85 in cash and a note for 
$15, and derives $25 of taxable income 
from the sale as determined under sub-
paragraph (2) of this paragraph, it must 
distribute $25. If the provisions of this 
subparagraph are applied with respect 
to assets of a DISC (other than quali-
fied export assets), such provisions do 
not apply to any property received as 
proceeds from a sale or exchange of 
such assets. 

(c) Reasonable cause for failure—(1) In 
general. If for a taxable year, a corpora-
tion has failed to meet the 95 percent 
of gross receipts test, the 95 percent as-
sets test, or both tests, such corpora-
tion may satisfy any such test for such 
year by means of a deficiency distribu-
tion in the amount determined under 
paragraph (b) of this section only if the 
reasonable cause requirements of this 
subparagraph are satisfied. Such rea-
sonable cause requirements are satis-
fied if— 

(i) There is reasonable cause (as de-
termined in accordance with subpara-
graph (2) of this paragraph) for such 
corporation’s failure to satisfy such 
test and to make such distribution 
prior to the date on which it was made, 
the time limit in subparagraph (3) of 
this paragraph for making the distribu-
tion is satisfied, and interest (if re-
quired) is paid in the amount and in 
the manner prescribed by subparagraph 
(4) of this paragraph, or 

(ii) The time and ‘‘70-percent’’ re-
quirements of the reasonable cause test 
of paragraph (d) of this section are sat-
isfied. 

(2) Determination of reasonable cause. 
In general, whether a corporation’s 
failure to meet the 95 percent of gross 
receipts test, the 95 percent assets test, 
or both tests for a taxable year and its 
failure to make a pro rata distribution 
prior to the date on which it was made 
will be considered for reasonable cause 
where the action or inaction which re-
sulted in such failure occurred in good 
faith, such as failure to meet the 95 
percent assets test resulting from 
blocked currency or expropriation, or 
failure to meet either test because of 
reasonable uncertainty as to what con-
stitutes a qualified export receipt or a 
qualified export asset. For further ex-
amples, if a corporation’s reasonable 
determination of the percentage of its 
total gross receipts that are qualified 
export receipts is subsequently redeter-
mined to be less than 95 percent as a 
result of a price adjustment by the In-
ternal Revenue Service under section 
482, or if the corporation has a casualty 
loss for which it receives an unantici-
pated insurance recovery which causes 
its qualified export receipts to be less 
than 95 percent of its total gross re-
ceipts, then the failure to satisfy the 95 
percent of gross receipts test is consid-
ered to be due to reasonable cause. 

(3) Time limit for deficiency distribu-
tion. Except as otherwise provided in 
this subparagraph, the time limit pre-
scribed by this subparagraph for mak-
ing a deficiency distribution is satis-
fied if the amount of the distribution 
required by paragraph (b) of this sec-
tion is made within 90 days from the 
date of the first written notification to 
the corporation by the Internal Rev-
enue Service that it had not satisfied 
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the 95 percent of gross receipts test or 
the 95 percent assets test or both tests, 
for a taxable year. Upon a showing by 
the corporation that an extension of 
the 90-day time limit is reasonable and 
necessary, the Commissioner may 
grant such extension of such time 
limit. In any case in which a corpora-
tion contests the decision of the Inter-
nal Revenue Service that such corpora-
tion has not met the 95 percent of gross 
receipts test, the 95 percent assets test, 
or both tests, an extension of the 90- 
day time limit will be allowed until 30 
days after the final determination of 
such contest. The date of the final de-
termination of such contest shall, for 
purposes of section 992(c), be estab-
lished in the manner specified in sub-
divisions (i) through (iv) of this sub-
paragraph: 

(i) The date of final determination by 
a decision of the United States Tax 
Court is the date upon which such deci-
sion becomes final, as prescribed in 
section 7481. 

(ii) The date of final determination 
in a case which is contested in a court 
(and upon which there is a judgment) 
other than the Tax Court is the date 
upon which the judgment becomes final 
and will be determined on the basis of 
the facts and circumstances of each 
particular case. For example, ordi-
narily a judgment of a United States 
district court becomes final upon the 
expiration of the time allowed for tak-
ing an appeal, if no such appeal is duly 
taken within such time; and a judg-
ment of the United States Court of 
Claims becomes final upon the expira-
tion of the time allowed for filing a pe-
tition for certiorari if no such petition 
is duly filed within such time. 

(iii) The date of a final determination 
by a closing agreement, made under 
section 7121, is the date such agree-
ment is approved by the Commissioner. 

(iv) A final determination under sec-
tion 992(c) may be made by an agree-
ment signed by the district director or 
director of the service center with 
which the corporation files its annual 
return or by such other official to 
which authority to sign has been dele-
gated, and by or on behalf of the tax-
payer. The agreement shall set forth 
the total amount of the deficiency dis-
tribution to be paid to the shareholders 

of the DISC for the taxable year or 
years. An agreement under this sub-
division shall be sent to the taxpayer 
at his last known address by either reg-
istered or certified mail. For further 
guidance regarding the definition of 
last known address, see § 301.6212–2 of 
this chapter. If registered mail is used 
for such purpose, the date of registra-
tion is considered the date of final de-
termination; if certified mail is used 
for such purpose, the date of postmark 
on the sender’s receipt for such mail is 
considered the date of final determina-
tion. If the corporation makes a defi-
ciency distribution before such reg-
istration or postmark date but on or 
after the date the district director or 
director of the service center or other 
official has signed the agreement, the 
date of signature by the district direc-
tor or director of the service center or 
other official is considered the date of 
final determination. If the corporation 
makes a deficiency distribution before 
the district director or director of the 
service center or other official signs 
the agreement, the date of final deter-
mination is considered to be the date of 
the making of the deficiency distribu-
tion. During any extension of time the 
interest charge provided in subpara-
graph (4) of this paragraph will con-
tinue to accrue at the rate provided for 
in such subparagraph. 

(4) Payment of interest for delayed dis-
tribution—(i) In general. If a corporation 
makes a deficiency distribution after 
the 15th day of the ninth month after 
the close of the taxable year with re-
spect to which such distribution is 
made, such distribution will not be 
deemed to satisfy the 95 percent of 
gross receipts test or the 95 percent as-
sets test for such year unless such cor-
poration pays to the Internal Revenue 
Service a charge determined by multi-
plying (a) an amount equal to 41⁄2 per-
cent of such distribution by (b) the 
number of its taxable years which 
begin (1) after the taxable year with re-
spect to which the distribution is made 
and (2) before such distribution is 
made. Such charge must be paid, with-
in the 30-day period beginning with the 
day on which such distribution is 
made, to the service center with which 
the corporation files its annual infor-
mation return for its taxable year in 

VerDate Nov<24>2008 16:13 May 03, 2010 Jkt 220093 PO 00000 Frm 00701 Fmt 8010 Sfmt 8010 Q:\26\26V10.TXT ofr150 PsN: PC150



692 

26 CFR Ch. I (4–1–10 Edition) § 1.992–4 

which the distribution is made. For 
purposes of the Internal Revenue Code, 
such charge is considered interest. 

(ii) Example. The provisions of sub-
division (i) of this subparagraph may 
be illustrated by the following exam-
ple: 

Example. X corporation, which uses the cal-
endar year as its taxable year, meets the 95 
percent assets test but fails to meet the 95 
percent of gross receipts test for 1972 and 
does not by September 15, 1973, make the de-
ficiency distribution required by reason of 
its failure to meet such test. Assume that 
reasonable cause exists for the corporation’s 
failure to meet the 95 percent of gross re-
ceipts test and failure to make the required 
deficiency distribution. If X makes the re-
quired deficiency distribution, in the amount 
of $10,000, on April 1, 1976, X must pay on or 
before April 30, 1976, to the service center 
with which it files its annual information re-
turn a charge of $1,800, computed as follows: 
Deficiency distribution made by X ..................... $10,000 
Multiplied by 41⁄2 percent ................................... .045 

Intermediate product .......................................... 450 
Multiplied by: Number of X’s taxable years be-

ginning after 1972 and before April 1, 1976 .. 4 

Charge to be paid service center because of 
late deficiency distribution (which is consid-
ered interest) .................................................. 1,800 

(d) Certain distributions deemed for rea-
sonable cause. If a corporation makes a 
distribution in the amount required by 
paragraph (b) of this section with re-
spect to a taxable year on or before the 
15th day of the ninth month after the 
close of such year, it will be deemed to 
have acted with reasonable cause with 
respect to its failure to satisfy the 95 
percent of gross receipts test, the 95 
percent assets test, or both tests, for 
such year and its failure to make such 
distribution prior to the date on which 
the distribution was made if— 

(1) At least 70 percent of the gross re-
ceipts of such corporation for such tax-
able year consist of qualified export re-
ceipts, and 

(2) The sum of the adjusted bases of 
the qualified export assets held by such 
corporation on the last day of each 
month of the taxable year equals or ex-
ceeds 70 percent of the sum of the ad-

justed bases of all assets held by the 
corporation on each such day. 

[T.D. 7323, 39 FR 34407, Sept. 25, 1974; 39 FR 
36009, Oct. 7, 1974, as amended by T.D. 7420, 41 
FR 20655, May 20, 1976; T.D. 7854, 47 FR 51739, 
Nov. 17, 1982; T.D. 8939, 66 FR 2819, Jan. 12, 
2001] 

§ 1.992–4 Coordination with personal 
holding company provisions in case 
of certain produced film rents. 

(a) In general. Section 992(d)(2) pro-
vides that a personal holding company 
is not eligible to be treated as a DISC. 
Section 543(a)(5)(B) provides that, for 
purposes of section 543, the term ‘‘pro-
duced film rents’’ means payments re-
ceived with respect to an interest in a 
film for the use of, or the right to use, 
such film, but only to the extent that 
such interest was acquired before sub-
stantial completion of production of 
such film. Under section 992(e), if such 
produced film rents are included in the 
ordinary gross income (as defined in 
section 543(b)(1)) of a qualified sub-
sidiary for a taxable year of such sub-
sidiary, and such interest was acquired 
by such subsidiary from its parent, 
such interest is deemed (for purposes of 
the application of sections 541, 
543(b)(1), and 992(d)(2), and § 1.992–1(f) 
for such taxable year) to have been ac-
quired by such subsidiary at the time 
such interest was acquired by such par-
ent. Thus, for example, if a parent ac-
quires an interest in a film before it is 
substantially completed, then substan-
tially completes such film prior to 
transferring an interest in such motion 
picture to a qualified subsidiary, the 
qualified subsidiary is considered as 
having acquired such interest prior to 
substantial completion of such motion 
picture for purposes of determining 
whether payments from the rental of 
such motion picture will be classified 
as produced film rents of such sub-
sidiary. The provisions of section 992(e) 
and this section are not applicable in 
determining whether payments re-
ceived with respect to an interest in a 
film are included in the ordinary gross 
income of a parent or a qualified sub-
sidiary. Thus, even though a qualified 
subsidiary is treated pursuant to this 
section as having acquired an interest 
in a film at the time such interest was 
acquired by such subsidiary’s parent, 

VerDate Nov<24>2008 16:13 May 03, 2010 Jkt 220093 PO 00000 Frm 00702 Fmt 8010 Sfmt 8010 Q:\26\26V10.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2014-08-28T13:57:08-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




