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schedule or schedules may be filed, or 
any such schedule or schedules may be 
filed, on the basis of estimates of 
amounts or percentages (for any such 
taxable year of any such corporation) 
required to be shown on any such 
schedule or schedules. If any such esti-
mate differs from the actual amount or 
percentage, the taxpayer shall, within 
90 days after the close of any such tax-
able year of any such corporation, file 
(or attach to a claim for refund or 
amended return filed) at the office of 
the district director with whom he 
filed the return a new schedule or 
schedules showing the actual amounts 
or percentages. 

[T.D. 6779, 29 FR 18143, Dec. 22, 1964 as amend-
ed by T.D. 9345, 72 FR 41445, July 30, 2007] 

§ 1.1248–8 Earnings and profits attrib-
utable to stock following certain 
non-recognition transactions. 

(a) Scope. This section sets forth 
rules for the attribution of earnings 
and profits for purposes of section 1248 
and § 1.1248–1(a)(1) and to supplement 
the rules in §§ 1.1248–2 and 1.1248–3 with 
respect to— 

(1) Stock that an exchanging share-
holder receives, or an acquiring corpora-
tion receives, in restructuring trans-
actions. Except as otherwise provided in 
this paragraph (a), stock of a foreign 
corporation that an exchanging share-
holder receives, or an acquiring cor-
poration receives, pursuant to a re-
structuring transaction (as defined in 
paragraph (b)(1)(vii) of this section) in 
which the holding period of such stock 
is determined by application of section 
1223(1) or 1223(2), whichever is appro-
priate. This section shall not apply to 
an exchange otherwise described in this 
paragraph (a)(1) if, as a result of the ex-
change, the exchanging shareholder is 
required to include in income as a 
deemed dividend the section 1248 
amount pursuant to § 1.367(b)–4(b). See 
paragraphs (b)(2) and (3) of this section; 

(2) Nonexchanging shareholders. Stock 
of a foreign corporation that partici-
pates in a restructuring transaction 
that is held by a non-exchanging share-
holder (as defined in paragraph 
(b)(1)(vi) of this section) in the restruc-
turing transaction. See paragraph 
(b)(4) of this section; 

(3) Application of section 381. Stock of 
a foreign corporation that receives as-
sets in a transfer to which section 
361(a) applies in connection with a re-
organization described in section 
368(a)(1)(A), (C), (D), (F), or (G), or in a 
distribution to which section 332 ap-
plies, and to which section 381(c)(2)(A) 
and § 1.381(c)(2)–1(a) apply. See para-
graph (b)(6) of this section; or 

(4) Section 332 liquidations. Stock of a 
foreign corporation that receives the 
assets and liabilities of a foreign cor-
poration in a complete liquidation de-
scribed in section 332 if the foreign dis-
tributee is a foreign corporate share-
holder (as defined in paragraph (b)(1)(v) 
of this section) of the liquidating cor-
poration. See paragraph (c) of this sec-
tion. 

(b) Earnings and profits attributable to 
stock following a restructuring trans-
action—(1) Definitions. The following 
definitions apply for purposes of this 
section: 

(i) Acquired corporation is a corpora-
tion whose stock or assets are acquired 
in exchange for stock in (or stock in 
and other property of) either the ac-
quiring corporation or a foreign cor-
poration that controls, within the 
meaning of section 368(c), the acquiring 
corporation in a restructuring trans-
action. 

(ii) Acquiring corporation is a corpora-
tion that acquires the stock or assets 
of an acquired corporation in a restruc-
turing transaction. 

(iii) Controlled foreign corporation is a 
corporation described in either section 
953(c)(1)(B) or section 957. 

(iv) Exchanging shareholder is a per-
son that exchanges— 

(A) In a restructuring transaction 
qualifying as a nonrecognition trans-
action within the meaning of section 
7701(a)(45) and described in section 354, 
356, or 361(a), stock in an acquired cor-
poration for stock in either a foreign 
acquiring corporation or a foreign cor-
poration that is in control, within the 
meaning of section 368(c), of an acquir-
ing corporation (whether domestic or 
foreign); or 

(B) In a restructuring transaction 
qualifying as a nonrecognition trans-
action within the meaning of section 
7701(a)(45) and described in section 351, 
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property (including stock) for stock in 
a foreign acquiring corporation. 

(v) Foreign corporate shareholder is a 
foreign corporation that— 

(A) Owns stock of another foreign 
corporation; and 

(B) Has a section 1248 shareholder 
that is also a section 1248 shareholder 
of the other foreign corporation. 

(vi) Non-exchanging shareholder is, at 
the time the acquiring corporation par-
ticipates in a restructuring trans-
action, either a section 1248 share-
holder or a foreign corporate share-
holder of the acquiring corporation 
that is not an exchanging shareholder 
with respect to that corporation. 

(vii) Restructuring transaction is a 
transaction qualifying as a nonrecogni-
tion transaction within the meaning of 
section 7701(a)(45) and described in sec-
tion 351, 354, 356, or 361. 

(viii) Section 1248 shareholder is any 
United States person that satisfies the 
ownership requirements of section 
1248(a)(2) and § 1.1248–1(a)(2) with re-
spect to a foreign corporation. 

(2) Earnings and profits attributable to 
stock that an exchanging shareholder re-
ceives in a restructuring transaction. 
Where, in a restructuring transaction, 
an exchanging shareholder receives 
stock in a foreign corporation, the 
holding period of which is determined 
under section 1223(1), and the exchang-
ing shareholder is either a section 1248 
shareholder or a foreign corporate 
shareholder with respect to that for-
eign corporation immediately after the 
restructuring transaction, the earnings 
and profits attributable to the stock 
the exchanging shareholder receives 
shall be determined pursuant to the 
rules in paragraphs (b)(2)(i), (ii), and 
(iii) of this section. 

(i) Exchanging shareholder exchanges 
property that is not stock of a foreign ac-
quired corporation with respect to which 
the exchanging shareholder is a section 
1248 shareholder or a foreign corporate 
shareholder. Where the exchanging 
shareholder exchanges in a restruc-
turing transaction property that is not 
stock of a foreign acquired corporation 
with respect to which the exchanging 
shareholder is a section 1248 share-
holder or a foreign corporate share-
holder immediately before such trans-
action, the earnings and profits attrib-

utable to the stock that the exchang-
ing shareholder receives in the restruc-
turing transaction shall be determined 
in accordance with § 1.1248–2 or § 1.1248– 
3, whichever is applicable, without re-
gard to any portion of the section 
1223(1) holding period in that stock 
that is prior to the restructuring trans-
action. See paragraph (b)(7) Example 1 
of this section. 

(ii) Exchanging shareholder exchanges 
stock of a foreign corporation with respect 
to which the exchanging shareholder is ei-
ther a section 1248 shareholder or a for-
eign corporate shareholder. Except as 
provided in paragraph (b)(2)(iii) of this 
section, where the exchanging share-
holder exchanges in a restructuring 
transaction stock of a foreign acquired 
corporation with respect to which the 
exchanging shareholder is either a sec-
tion 1248 shareholder or a foreign cor-
porate shareholder immediately before 
such restructuring transaction, the 
earnings and profits attributable to the 
stock that the exchanging shareholder 
receives in the restructuring trans-
action shall be the sum of the earnings 
and profits attributable to— 

(A) The stock of the foreign acquired 
corporation exchanged (determined in 
accordance with § 1.1248–2 or § 1.1248–3, 
whichever is applicable, and this sec-
tion, if applicable) that was accumu-
lated before the restructuring trans-
action; and 

(B) The stock of the foreign corpora-
tion that the exchanging shareholder 
receives in the restructuring trans-
action (determined in accordance with 
§ 1.1248–2 or § 1.1248–3, whichever is ap-
plicable, and this section, if applica-
ble), without regard to any portion of 
the section 1223(1) holding period in 
that stock that is prior to the restruc-
turing transaction. See paragraph 
(b)(7) Example 2, Example 4, and Example 
6 of this section. 

(iii) Exchanging shareholder receives 
stock in a foreign corporation that con-
trols a domestic acquiring corporation. 
Where the acquiring corporation is a 
domestic corporation and the exchang-
ing shareholder receives in a restruc-
turing transaction stock in a foreign 
corporation that controls (within the 
meaning of section 368(c)) the domestic 
acquiring corporation, the earnings 
and profits attributable to the stock 
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that the exchanging shareholder re-
ceives in the restructuring transaction 
shall consist solely of the amount of 
earnings and profits attributable to 
such stock (determined in accordance 
with § 1.1248–2 or § 1.1248–3, whichever is 
applicable, and this section, if applica-
ble) without regard to any portion of 
the section 1223(1) holding period in 
that stock that is prior to the restruc-
turing transaction. See paragraph 
(b)(7) Example 5 of this section. 

(3) Earnings and profits attributable to 
stock in a foreign corporation certain ac-
quiring corporations receive in a restruc-
turing transaction. Where an acquiring 
corporation receives, in a restructuring 
transaction, stock in a foreign acquired 
corporation, the holding period of 
which is determined under section 
1223(2), and the acquiring corporation 
is either a section 1248 shareholder or a 
foreign corporate shareholder with re-
spect to that foreign acquired corpora-
tion immediately after the restruc-
turing transaction, the earnings and 
profits attributable to the foreign ac-
quired corporation stock that the ac-
quiring corporation receives shall be 
determined pursuant to the rules in 
paragraphs (b)(3)(i) and (ii) of this sec-
tion. 

(i) Stock of a foreign corporation with 
respect to which the exchanging share-
holder is neither a section 1248 share-
holder nor a foreign corporate share-
holder. The earnings and profits attrib-
utable to the stock of the foreign ac-
quired corporation that the acquiring 
corporation receives in a restructuring 
transaction where the exchanging 
shareholder is neither a section 1248 
shareholder nor a foreign corporate 
shareholder with respect to that for-
eign acquired corporation immediately 
before the restructuring transaction 
shall be determined in accordance with 
§ 1.1248–2 or § 1.1248–3, whichever is ap-
plicable, without regard to any portion 
of the section 1223(2) holding period in 
that stock that is prior to the restruc-
turing transaction. 

(ii) Stock of a foreign corporation with 
respect to which the exchanging share-
holder is either a section 1248 shareholder 
or a foreign corporate shareholder. The 
earnings and profits attributable to the 
stock of a foreign acquired corporation 
that the acquiring corporation receives 

in the restructuring transaction where 
the exchanging shareholder is either a 
section 1248 shareholder or a foreign 
corporate shareholder with respect to 
that foreign corporation immediately 
before the restructuring transaction 
shall be determined in accordance with 
§ 1.1248–2 or § 1.1248–3, whichever is ap-
plicable, with regard to the portion of 
the section 1223(2) holding period of the 
stock that the exchanging shareholder 
took into account for purposes of at-
tributing earnings and profits to that 
stock (determined in accordance with 
this section). See paragraph (b)(7) Ex-
ample 3, Example 5, and Example 7 of 
this section. 

(4) Earnings and profits attributable to 
stock held by a non-exchanging share-
holder in a foreign acquiring corporation. 
(i) Except to the extent paragraph 
(b)(4)(ii) of this section applies, the 
earnings and profits attributable to 
stock of a foreign acquiring corpora-
tion held by a non-exchanging share-
holder immediately prior to a restruc-
turing transaction continue to be at-
tributed to such stock, and the earn-
ings and profits of the acquired cor-
poration accumulated prior to the re-
structuring transaction attributable to 
the stock of an acquired corporation 
are not attributed to the non-exchang-
ing shareholder’s stock in the foreign 
acquiring corporation. See § 1.1248–2 or 
§ 1.1248–3 (whichever is applicable) and, 
as applicable, paragraph (b)(6) of this 
section; see also paragraph (b)(7) Exam-
ple 2 and Example 4 of this section. 

(ii) Where a non-exchanging share-
holder holds stock in a foreign corpora-
tion that is also an exchanging share-
holder and a foreign acquiring corpora-
tion in the same restructuring trans-
action— 

(A) The earnings and profits attrib-
utable to such stock shall be the sum 
of the earnings and profits attributable 
to the stock of such foreign corpora-
tion immediately before the restruc-
turing transaction (including amounts 
attributed under section 1248(c)(2)) and 
the earnings and profits attributable to 
the stock of the foreign acquiring cor-
poration accumulated after the re-
structuring transaction (including 
amounts attributed under section 
1248(c)(2)); and 
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(B) Paragraph (b)(6) of this section 
applies. See paragraph (b)(7) Example 8 
of this section. 

(iii) Where the acquiring corporation 
is a foreign corporate shareholder with 
respect to stock of a foreign acquired 
corporation, paragraph (b)(3) of this 
section shall not apply for purposes of 
determining the earnings and profits 
attributable to stock in the foreign ac-
quiring corporation owned by a non-ex-
changing shareholder thereof (see sec-
tion 1248(c)(2)). See paragraph (b)(7) Ex-
ample 6 of this section. 

(5) Reduction in earnings and profits 
attributable to stock to prevent multiple 
inclusions with respect to the same earn-
ings and profits. To the extent con-
sistent with the principles of section 
1248, adjustments to earnings and prof-
its attributable to stock shall be made 
such that section 1223(1) and (2) and 
this section are applied in a manner 
that results in earnings and profits 
being taken into account only once. 
Thus, for example, when a controlled 
foreign corporation sells or exchanges 
all or part of the stock of another for-
eign corporation to which earnings and 
profits are attributable pursuant to 
this paragraph (b) or paragraph (c) of 
this section, proportionate reductions 
shall be made to the earnings and prof-
its attributed to the stock of the sell-
ing foreign corporate shareholder 
owned by a section 1248 shareholder. 
See paragraph (b)(7) Example 7 of this 
section. 

(6) Special rule regarding section 381. 
Solely for purposes of determining the 
earnings and profits (or deficit in earn-
ings and profits) attributable to stock 
pursuant to this paragraph (b), the 
earnings and profits of a corporation 
shall not include earnings and profits 
that are treated as received or incurred 
under section 381(c)(2)(A) and 
§ 1.381(c)(2)–1(a). See paragraph (b)(7) 
Example 4 of this section. 

(7) Examples. The application of this 
paragraph (b) is illustrated by the fol-
lowing examples. Unless otherwise in-
dicated, in the following examples as-
sume that— 

(i) There is no immediate gain rec-
ognition pursuant to section 367(a)(1) 
and the regulations under that section 
(either through operation of the rules 
or because the appropriate parties have 

entered into a gain recognition agree-
ment under §§ 1.367(a)–3(b) and 1.367(a)– 
8); 

(ii) There is no income inclusion re-
quired pursuant to section 367(b) and 
the regulations under that section, and 
all reporting requirements in those 
regulations are complied with; 

(iii) References to earnings and prof-
its are to earnings and profits that 
would be includible in income as a divi-
dend under section 1248 and the regula-
tions under that section if stock to 
which the earnings and profits are at-
tributable were sold or exchanged by 
its shareholder; 

(iv) Each corporation has only a sin-
gle class of stock outstanding and uses 
the calendar year as its taxable year; 
and 

(v) Each transaction is unrelated to 
all other transactions. 

Example 1. A section 351 exchange of property 
other than stock in a foreign corporation with 
respect to which the exchanging shareholder is 
either a section 1248 shareholder or a foreign 
corporate shareholder. (i) Facts. DC1, a domes-
tic corporation, has owned all the stock of 
CFC, a foreign corporation, since CFC’s for-
mation on January 1, year 3. On December 
31, year 5, DC2, a domestic corporation unre-
lated to DC1, contributes property it has 
held since January 1, year 1, to CFC in ex-
change for voting stock of CFC in a restruc-
turing transaction that is an exchange under 
section 351. The property that DC2 contrib-
utes is not stock in a foreign corporation 
with respect to which DC2 was either a sec-
tion 1248 shareholder or a foreign corporate 
shareholder. DC2 receives 80% of the voting 
stock of CFC in the restructuring trans-
action and its holding period in that CFC 
stock, determined pursuant to section 
1223(1), began on January 1, year 1. CFC has 
$100 of accumulated earnings and profits on 
December 31, year 5. On December 31, year 7, 
when the accumulated earnings and profits 
of CFC are $200, DC2, a section 1248 share-
holder with respect to CFC, sells its CFC 
stock. 

(ii) Result. Under paragraph (b)(2)(i) of this 
section, the earnings and profits attributable 
to the CFC stock sold by DC2 are $80. This 
amount consists of none of the $100 of earn-
ings and profits accumulated by CFC before 
the restructuring transaction, and 80% of the 
$100 of earnings and profits of CFC accumu-
lated after the restructuring transaction. 

Example 2. A section 351 exchange of con-
trolled foreign corporation stock by a United 
States person for stock in a controlled foreign 
corporation in a restructuring transaction. (i) 
Facts. The facts are the same as in Example 
1 except as follows. The property that DC2 
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contributes is 100% of the stock in CFC2, a 
foreign corporation. DC2 has owned all the 
stock of CFC2 since CFC2’s formation on 
January 1, year 2, and CFC2 has $200 of earn-
ings and profits as of December 31, year 5. 
CFC2 does not accumulate any additional 
earnings and profits from December 31, year 
5, to December 31, year 7. On December 31, 
year 7, when the accumulated earnings and 
profits of CFC are $200, DC2, a section 1248 
shareholder with respect to CFC, sells its 
CFC stock. Also on that date, DC1 sells its 
CFC stock. 

(ii) Result. (A) DC2 sale. Pursuant to para-
graph (b)(2)(ii) of this section, the earnings 
and profits attributable to the CFC stock 
sold by DC2 are $280. This amount consists of 
all of the $200 of earnings and profits of CFC2 
accumulated before the restructuring trans-
action (see also section 1248(c)(2)), none of 
the $100 of earnings and profits accumulated 
by CFC before the restructuring transaction, 
and 80% of the $100 of earnings and profits of 
CFC accumulated after the restructuring 
transaction. 

(B) DC1 sale. Pursuant to paragraph (b)(4) 
of this section, the earnings and profits at-
tributable to the CFC stock sold by DC1, a 
non-exchanging shareholder in the restruc-
turing transaction, are $120. This amount 
consists of all of the $100 of earnings and 
profits of CFC accumulated before the re-
structuring transaction, none of the $200 of 
earnings and profits of CFC2 accumulated be-
fore the restructuring transaction, and 20% 
of the $100 of earnings and profits of CFC ac-
cumulated after the restructuring trans-
action. 

Example 3. A section 351 exchange of con-
trolled foreign corporation stock by a United 
States person for stock in a domestic corporation 
in a restructuring transaction. (i) Facts. DC1, a 
domestic corporation, has owned all of the 
stock of CFC, a foreign corporation, since 
CFC’s formation on January 1, year 1. DC1 
has also owned all the stock of DC2, a domes-
tic corporation, since DC2’s formation on 
January 1, year 1. On December 31, year 2, 
DC1 contributes the stock of CFC to DC2 in 
exchange for stock in DC2 in a restructuring 
transaction that is an exchange described in 
section 351. On December 31, year 2, CFC has 
$100 of accumulated earnings and profits. 
DC2 has a basis in the CFC stock determined 
under section 362, and is considered to have 
held the CFC stock since January 1, year 1, 
pursuant to section 1223(2). On December 31, 
year 4, when the accumulated earnings and 
profits of CFC are still $100, DC2 sells its CFC 
stock. 

(ii) Result. Under paragraph (b)(3)(ii) of this 
section, $100 of accumulated earnings and 
profits of CFC is attributable to the stock of 
CFC sold by DC2, even though DC2 did not 
hold the stock of CFC during the time CFC 
accumulated the earnings and profits. 

Example 4. Acquisition of a controlled foreign 
corporation by a controlled foreign corporation 
in a reorganization described in section 
368(a)(1)(C) (or section 368(a)(1)(B)). (i) Facts. 
DC1, a domestic corporation, has owned all 
the stock of CFC1, a foreign corporation, 
since its formation on January 1, year 1. 
DC2, a domestic corporation unrelated to 
DC1, has owned all of the stock of CFC2, a 
foreign corporation, since its formation on 
January 1, year 2. On December 31, year 3, 
pursuant to a restructuring transaction that 
is a reorganization described in section 
368(a)(1)(C), CFC1 transfers all of its assets to 
CFC2 in exchange for 25% of the voting stock 
of CFC2. CFC1 distributes the CFC2 stock to 
DC1 and the CFC1 stock is cancelled. DC1’s 
holding period in the CFC2 stock, deter-
mined under section 1223(1), begins on Janu-
ary 1, year 1. On December 31, year 3, CFC1 
has $100 of accumulated earnings and profits 
and CFC2 has $200 of accumulated earnings 
and profits. CFC2 succeeds to the $100 of 
CFC1 accumulated earnings and profits in 
the reorganization under section 381. From 
January 1, year 4 to December 31, year 5, 
CFC2 incurred a deficit in earnings and prof-
its in the amount of ($200). On December 31, 
year 5, both DC1 and DC2 sell their stock in 
CFC2. 

(ii) Result. (A) DC1. Pursuant to paragraph 
(b)(2)(ii) of this section, $50 of earnings and 
profits is attributable to the CFC2 stock sold 
by DC1. This amount consists of $100 of 
CFC1’s earnings and profits accumulated be-
fore the restructuring transaction, reduced 
by 25% of CFC2’s ($200) post-restructuring 
transaction deficit in earnings and profits. 
None of the $200 of CFC2’s earnings and prof-
its accumulated by CFC2 prior to the reorga-
nization is attributed to the CFC2 stock sold 
by DC1. Also, none of the earnings and prof-
its CFC2 succeeded to under section 381 is at-
tributed to the CFC2 stock sold by DC1, pur-
suant to paragraph (b)(6) of this section. 

(B) DC2. Pursuant to paragraph (b)(4) of 
this section, there is $50 of accumulated 
earnings and profits attributable to the CFC2 
stock sold by DC2. This amount consists of 
all of the $200 of CFC2’s earnings and profits 
accumulated by CFC2 prior to the reorga-
nization, reduced by 75% of CFC2’s deficit in 
earnings and profits in the amount of ($200) 
incurred after the restructuring transaction. 
None of the $100 of CFC1 accumulated earn-
ings and profits succeeded to under section 
381 is attributable to the CFC2 stock sold by 
DC2, pursuant to paragraph (b)(6) of this sec-
tion. 

(C) Section 368(a)(1)(B) reorganization. If, in-
stead of DC1 acquiring its 25% interest in 
CFC2 pursuant to a reorganization described 
in section 368(a)(1)(C), DC1 had transferred 
the stock of CFC1 to CFC2 in exchange for 
25% of the voting stock of CFC2 in a reorga-
nization described in section 368(a)(1)(B), the 
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results would be the same as described in 
paragraphs (ii) (A) and (B) of this Example 4. 

Example 5. Acquisition of the stock of a for-
eign corporation that controls a domestic ac-
quiring corporation in a triangular reorganiza-
tion described in section 368(a)(1)(C). (i) Facts. 
DC1, a domestic corporation, has owned all 
the stock of CFC1, a foreign corporation, 
since its formation on January 1, year 1. 
CFC1 has owned all the stock of CFC2, a for-
eign corporation, since its formation on Jan-
uary 1, year 1. FC, a foreign corporation that 
is not a controlled foreign corporation, has 
owned all of the stock of DC2, a domestic 
corporation, since its formation on January 
1, year 2. On December 31, year 3, pursuant to 
a restructuring transaction that was a tri-
angular reorganization described in section 
368(a)(1)(C), CFC1 transfers all of its assets, 
including the CFC2 stock, to DC2 in ex-
change for 60% of the voting stock of FC. 
CFC1 transfers the voting stock of FC to DC1 
and the CFC1 stock is cancelled. Pursuant to 
section 1223(1), DC1 is considered to have 
held the stock of FC since January 1, year 1. 
Under section 1223(2), DC2 is considered to 
have held the stock of CFC2 since January 1, 
year 1. On December 31, year 3, CFC1 has $100 
of earnings and profits, CFC2 has $300 of 
earnings and profits, and FC has $200 of earn-
ings and profits. DC1 includes the $100 all 
earnings and profits amount attributable to 
its CFC1 stock in income as a deemed divi-
dend under § 1.367(b)–3 upon the exchange of 
CFC1 stock for FC stock. Pursuant to the 
lower-tier earnings exclusion of § 1.367(b)– 
2(d)(3)(ii), that amount does not include the 
$300 of earnings and profits of CFC2. From 
January 1, year 4, until December 31, year 5, 
FC (now a controlled foreign corporation) ac-
cumulates an additional $50 of earnings and 
profits. From January 1, year 4 until Decem-
ber 31, year 5, CFC2 accumulates an addi-
tional $100 of earnings and profits. On De-
cember 31, year 5, DC1 sells its stock in FC 
and DC2 sells its stock in CFC2. 

(ii) Result. (A) DC1. Pursuant to paragraph 
(b)(2)(iii) of this section, there is $30 of earn-
ings and profits attributable to the stock of 
FC sold by DC1. This amount consists of 60% 
of the $50 of earnings and profits accumu-
lated by FC after the restructuring trans-
action, and none of the earnings and profits 
accumulated by CFC1, CFC2, or FC before 
the restructuring transaction. 

(B) DC2. Pursuant to paragraph (b)(3)(ii) of 
this section, there is $400 of earnings and 
profits attributable to the stock of CFC2 sold 
by DC2. This amount consists of all of the 
earnings and profits accumulated by CFC2 
during DC2’s section 1223(2) holding period. 

Example 6. Acquisition of the stock of a for-
eign corporation that controls a foreign acquir-
ing corporation in a reorganization described in 
section 368(a)(1)(C). (i) Facts. DC1, a domestic 
corporation, has owned all the stock of 
CFC1, a foreign corporation, since its forma-

tion on January 1, year 1. CFC1 has owned 
all the stock of CFC2, a foreign corporation, 
since its formation on January 1, year 1. FC, 
a foreign corporation that is not a controlled 
foreign corporation, has owned all of the 
stock of FC2, a foreign corporation, since its 
formation on January 1, year 2. On December 
31, year 3, pursuant to a restructuring trans-
action that was a triangular reorganization 
described in section 368(a)(1)(C), CFC1 trans-
fers all of its assets, including the CFC2 
stock, to FC2 in exchange for 60% of the vot-
ing stock of FC. CFC1 transfers the voting 
stock of FC to DC1 and the CFC1 stock is 
cancelled. Pursuant to section 1223(1), DC1 is 
considered to have held the stock of FC since 
January 1, year 1. Under section 1223(2), FC2 
is considered to have held the stock of CFC2 
since January 1, year 1. On December 31, 
year 3, CFC1 has $100 of earnings and profits, 
CFC2 has $300 of earnings and profits, FC has 
$200 of earnings and profits, and FC2 has no 
earnings and profits. From January 1, year 4, 
until December 31, year 5, FC (now a con-
trolled foreign corporation) accumulates an 
additional $50 of earnings and profits. From 
January 1, year 4 until December 31, year 5, 
CFC2 accumulates an additional $100 of earn-
ings and profits. FC2, a controlled foreign 
corporation after the restructuring trans-
action, accumulates $100 of earnings and 
profits from January 1, year 4, until Decem-
ber 31, year 5. On December 31, year 5, DC1 
sells its stock in FC. 

(ii) Result. Pursuant to paragraphs (b)(2)(ii) 
and (b)(4)(iii) of this section, there is $550 of 
earnings and profits attributable to the 
stock of FC sold by DC1. This amount con-
sists of all $400 of the CFC1 and CFC2 earn-
ings and profits accumulated before the re-
structuring transaction (see also section 
1248(c)(2)), and 60% of the $250 of the earnings 
and profits accumulated by FC, FC2, and 
CFC2 after the restructuring transaction. 

Example 7. Acquisition of controlled foreign 
corporation stock by a controlled foreign cor-
poration in a reorganization described in section 
368(a)(1)(B), followed by a sale of the acquired 
stock by the acquiring controlled foreign cor-
poration. (i) Facts. DC1, a domestic corpora-
tion, has owned all of the outstanding stock 
of CFC1, a foreign corporation, since its for-
mation on January 1, year 1. CFC1 has owned 
all of the outstanding stock of CFC3, a for-
eign corporation, since its formation on Jan-
uary 1, year 1. DC2, a domestic corporation 
unrelated to DC1, has owned all of the out-
standing stock of CFC2, a foreign corpora-
tion, since its formation on January 1, year 
2. On December 31, year 3, pursuant to a re-
structuring transaction that is a reorganiza-
tion described in section 368(a)(1)(B), CFC1 
transfers all of the stock of CFC3 to CFC2 in 
exchange for 40% of CFC2’s stock. On Decem-
ber 31, year 3, CFC2 and CFC3 have, respec-
tively, $40 and $20 of earnings and profits. On 
December 31, year 5, when the accumulated 
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earnings and profits of CFC3 are $50 ($20 of 
earnings and profits as of December 31, year 
3, plus $30 of earnings and profits generated 
from January 1, year 4, through December 31, 
year 5), CFC2 sells the stock of CFC3 in a 
transaction to which section 964(e) applies. 

(ii) Result. (A) CFC2. Pursuant to para-
graph (b)(3)(ii) of this section, there is $50 of 
earnings and profits attributable to the CFC3 
stock sold by CFC2. This amount consists of 
the accumulated earnings and profits attrib-
utable to CFC2’s entire section 1223(2) hold-
ing period in the CFC3 stock. 

(B) CFC1, DC2, and DC1. Under paragraph 
(b)(5) of this section, the earnings and profits 
attributable to the CFC2 stock held by CFC1 
and DC2, and the earnings and profits attrib-
utable to the CFC1 stock held by DC1, will be 
reduced (regardless of whether CFC2 recog-
nizes gain on its sale of CFC3 stock). 

(1) CFC1. The earnings and profits attrib-
utable to the CFC2 stock held by CFC1 will 
be reduced by $32, or the amount of earnings 
and profits as of December 31, year 5, that 
would have been attributable to the CFC2 
stock held by CFC1 pursuant to paragraph 
(b)(2)(ii) of this section. This amount con-
sists of all of the $20 of earnings and profits 
accumulated by CFC3 before the restruc-
turing transaction and 40% of the $30 of earn-
ings and profits accumulated by CFC3 after 
the restructuring transaction (.40 × $30 = $12). 

(2) DC1. The earnings and profits attrib-
utable to the CFC1 stock held by DC1 will 
also be reduced by $32, or the amount of 
earnings and profits that would have been 
attributable to the CFC1 stock held by DC1 
as of December 31, year 5. 

(3) DC2. The earnings and profits attrib-
utable to the CFC2 stock held by DC2 will be 
reduced by $18, or the amount of earnings 
and profits that would have been attrib-
utable to the CFC2 stock held by DC2 as of 
December 31, year 5, under paragraph (b)(4) 
of this section. This amount consists of 60% 
of the $30 (.60 × $30 = $18) of earnings and 
profits accumulated by CFC3 after the re-
structuring transaction. 

(C) Partial sale by CFC2. If, instead of sell-
ing 100% of the CFC3 stock, on December 31, 
year 5, CFC2 sells only 50% of its CFC3 stock, 
paragraph (b)(5) of this section requires CFC1 
to reduce the earnings and profits of CFC3 
attributable to its CFC2 stock to $16. Simi-
larly, DC1 would be required to reduce the 
earnings and profits of CFC3 attributable to 
its CFC1 stock by $16. Paragraph (b)(5) of 
this section also requires DC2 to reduce the 
CFC3 earnings and profits attributable to its 
CFC2 stock by $9. These reductions occur 
without regard to whether CFC2 recognizes 
gain on its sale of CFC3 stock. 

Example 8. Acquisition of the assets of a 
lower-tier controlled foreign corporation by an 
upper-tier controlled foreign corporation in a re-
structuring transaction described in section 
368(a)(1)(C). (i) Facts. DC, a domestic corpora-

tion, has owned all the stock of CFC1, a con-
trolled foreign corporation, since its forma-
tion on January 1, year 1. CFC1 is a holding 
company that has owned 79% of the stock of 
CFC2, a controlled foreign corporation, since 
its formation on January 1, year 1. The other 
21% of CFC2 stock is owned by X, an unre-
lated party. On December 31, year 1, CFC2 
has $200 of earnings and profits. On Decem-
ber 31, year 1, CFC1 has no accumulated 
earnings and profits. On December 31, year 1, 
pursuant to a restructuring transaction de-
scribed in section 368(a)(1)(C), CFC2 transfers 
all its properties to CFC1. In exchange, CFC1 
assumes the liabilities of CFC2 and transfers 
to CFC2 voting stock representing 21% of the 
stock of CFC1. CFC2 distributes the voting 
stock to X and liquidates. The liabilities as-
sumed do not exceed 20% of the value of the 
properties of CFC2. From January 1, year 2, 
to December 31, year 3, CFC1 accumulates 
$100 of earnings and profits. On December 31, 
year 3, DC sells its CFC1 stock. 

(ii) Result. Pursuant to paragraph (b)(4)(ii) 
of this section, there is $237 of earnings and 
profits attributable to DC’s CFC1 stock. This 
amount consists of 79% of CFC2’s $200 of 
earnings and profits accumulated before the 
restructuring transaction (see section 
1248(c)(2)), and 79% of CFC1’s $100 of earnings 
and profits accumulated after the restruc-
turing transaction. Pursuant to paragraph 
(b)(6) of this section, none of CFC2’s $200 of 
earnings and profits to which CFC1 suc-
ceeded under section 381 would be attrib-
utable to DC’s CFC1 stock. 

(c) Earnings and profits attributable to 
stock of a foreign distributee corporation 
that is a foreign corporate shareholder 
with respect to a foreign liquidating cor-
poration—(1) General rule. If a foreign 
corporation (liquidating corporation) 
makes a distribution of property in 
complete liquidation under section 332 
to a foreign corporation (distributee), 
and immediately before the liquidation 
the distributee was a foreign corporate 
shareholder with respect to the liqui-
dating foreign corporation, the amount 
of earnings and profits attributable to 
the distributee stock upon its subse-
quent sale or exchange will be deter-
mined under this paragraph (c)(1). The 
earnings and profits attributable will 
be the sum of the earnings and profits 
attributable to the stock of the dis-
tributee immediately before the liq-
uidation (including amounts attributed 
under section 1248(c)(2)) and the earn-
ings and profits attributable to the 
stock of the distributee accumulated 
after the liquidation (including 
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amounts attributed under section 
1248(c)(2)). 

(2) Special rule regarding section 381. 
Solely for purposes of determining the 
earnings and profits (or deficit in earn-
ings and profits) attributable to stock 
under this paragraph (c), the attributed 
earnings and profits of a corporation 
shall not include earnings and profits 
that are treated as received or incurred 
pursuant to section 381(c)(2)(A) and 
§ 1.381(c)(2)–1(a). 

(3) Example. (i) Facts. DC, a domestic cor-
poration, has owned all of the stock of CFC1, 
a foreign corporation, since its formation on 
January 1, year 1. CFC1 is an operating com-
pany that has owned all of the stock of CFC2, 
a foreign corporation, since its formation on 
January 1, year 1. On December 31, year 2, 
CFC1 has $200 of accumulated earnings and 
profits and CFC2 has a ($200) deficit in earn-
ings and profits. On December 31, year 2, 
CFC2 distributes all of its assets and liabil-
ities to CFC1 in a liquidation to which sec-
tion 332 applies. From January 1, year 3, 
until December 31, year 4, CFC1 accumulates 
no additional earnings and profits. On De-
cember 31, year 4, DC sells its stock in CFC1. 

(ii) Result. Pursuant to paragraph (c)(1) of 
this section, there are no earnings and prof-
its attributable to DC’s CFC1 stock. This 
amount consists of the sum of the earnings 
and profits attributable to the CFC1 stock 
immediately before the liquidation (100% of 
the $200 accumulated earnings and profits of 
CFC1 and 100% of CFC2’s ($200) deficit in 
earnings and profits) and the amount of 
earnings and profits accumulated after the 
section 332 liquidation (see also section 
1248(c)(2)). 

(d) Effective/applicability date. This 
section applies to income inclusions 
that occur on or after July 30, 2007. 

[T.D. 9345, 72 FR 41446, July 30, 2007] 

§ 1.1249–1 Gain from certain sales or 
exchanges of patents, etc., to for-
eign corporations. 

(a) General rule. Section 1249 provides 
that if gain is recognized from the sale 
or exchange after December 31, 1962, of 
a patent, an invention, model, or de-
sign (whether or not patented), a copy-
right, a secret formula or process, or 
any other similar property right (not 
including property such as goodwill, a 
trademark, or a trade brand) to any 
foreign corporation by any United 
States person (as defined in section 
7701(a)(30)) which controls such foreign 
corporation, and if such gain would 

(but for the provisions of section 1249) 
be gain from the sale or exchange of a 
capital asset or of property described 
in section 1231, then such gain shall be 
considered as gain from the sale or ex-
change of property which is neither a 
capital asset nor property described in 
section 1231. Section 1249 applies only 
to gain recognized in taxable years be-
ginning after December 31, 1962. 

(b) Control. For purposes of paragraph 
(a) of this section, the term control 
means, with respect to any foreign cor-
poration, the ownership, directly or in-
directly, of stock possessing more than 
50 percent of the total combined voting 
power of all classes of stock entitled to 
vote. For purposes of the preceding 
sentence, the rules for determining 
ownership of stock provided by section 
958 (a) and (b), and the principles for 
determining percentage of total com-
bined voting power owned by United 
States shareholders provided by para-
graphs (b) and (c) of § 1.957–1, shall 
apply. 

[T.D. 6765, 29 FR 14879, Nov. 3, 1964] 

§ 1.1250–1 Gain from dispositions of 
certain depreciable realty. 

(a) Dispositions after December 31, 
1969—(1) Ordinary income. (i) In general, 
section 1250(a)(1) provides that, upon a 
disposition of an item of section 1250 
property after December 31, 1969, the 
applicable percentage of the lower of: 

(a) The additional depreciation (as 
defined in § 1.1250–2) attributable to pe-
riods after December 31, 1969 in respect 
of the property, or 

(b) The excess of the amount realized 
on a sale, exchange, or involuntary 
conversion (or the fair market value of 
the property on any other disposition) 
over the adjusted basis of the property, 
Shall be treated as gain from the sale 
or exchange of property which is nei-
ther a capital asset nor property de-
scribed in section 1231 (that is, shall be 
recognized as ordinary income). The 
amount of such gain shall be deter-
mined separately for each item (see 
subparagraph (2)(ii) of this paragraph) 
of section 1250 property. If the amount 
determined under (b) of this subdivi-
sion exceeds the amount determined 
under (a) of this subdivision, then such 
excess shall be treated as provided in 
subdivision (ii) of this subparagraph. 
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