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paid as a part of the patronage divi-
dend or payment of which such check 
or other instrument is also a part. A 
qualified check need not be in the form 
of an ordinary check which is payable 
through the banking system. It may, 
for example, be in the form of an in-
strument which is redeemable in 
money by the cooperative organiza-
tion. The term qualified check does not 
include a check or other instrument 
paid as part of a patronage dividend or 
payment with respect to which a con-
sent under subdivision (i) or (ii) of this 
subparagraph is in effect. In addition, 
the term qualified check does not in-
clude a check or other instrument 
which is paid as part of a patronage 
dividend or payment, if such patronage 
dividend or payment does not also in-
clude a written notice of allocation 
(other than a written notice of alloca-
tion that may be redeemed in cash at 
its stated dollar amount which meets 
the requirements of section 
1388(c)(1)(A) and subparagraph (2) of 
this paragraph). Thus, a check which is 
paid as part of a patronage dividend is 
not a qualified check (even though it 
has the required statement imprinted 
on it) if the remaining portion of such 
patronage dividend is paid in cash or if 
the only written notices of allocation 
included in the payment are qualified 
under section 1388(c)(1)(A) and subpara-
graph (2) of this paragraph (relating to 
certain written notices of allocation 
which are redeemable by the patron 
within a period of at least 90 days). 

(c) The provisions of this subdivision 
may be illustrated by the following ex-
ample. 

Example: (1) The A Cooperative is a cooper-
ative organization filing its income tax re-
turns on a calendar year basis. None of its 
patrons have consented in the manner pre-
scribed in section 1388(c)(2) (A) or (B). On Au-
gust 1, 1964, the A Cooperative pays patron-
age dividends to its patrons with respect to 
their 1963 patronage, and the payment to 
each such patron is partly by a qualified 
check and partly in the form of a written no-
tice of allocation which is not redeemable 
for cash. Each patron who endorses and 
cashes his qualified check on or before De-
cember 14, 1964 (the ninetieth day following 
the close of the 1963 payment period) shall be 
considered to have consented with respect to 
the accompanying written notice of alloca-
tion and the amount of such check is treated 

as a patronage dividend paid in money on 
August 1, 1964. 

(2) As to any patron who has not endorsed 
and cashed his qualified check by December 
14, 1964, there is no consent and both the 
written notice of allocation and the qualified 
check constitute nonqualified written no-
tices of allocation within the meaning of sec-
tion 1388(d) and paragraph (d) of this section. 
If such a patron then cashes his check on 
January 2, 1965, he shall treat the amount re-
ceived as an amount received on January 2, 
1965, in redemption of a nonqualified written 
notice of allocation. Likewise, the coopera-
tive shall treat the amount of the check as 
an amount paid on January 2, 1965, in re-
demption of a nonqualified written notice of 
allocation. 

(d) Nonqualified written notice of allo-
cation. The term nonqualified written 
notice of allocation means a written no-
tice of allocation which is not a quali-
fied written notice of allocation de-
scribed in section 1388(c) and paragraph 
(c) of this section, or a qualified check 
which is not cashed on or before the 
ninetieth day after the close of the 
payment period for the taxable year of 
the cooperative organization for which 
the payment of which it is a part is 
paid. 

(e) Patron. The term patron includes 
any person with whom or for whom the 
cooperative association does business 
on a cooperative basis, whether a mem-
ber or a nonmember of the cooperative 
association, and whether an individual, 
a trust, estate, partnership, company, 
corporation, or cooperative associa-
tion. 

[T.D. 6643, 28 FR 3160, Apr. 2, 1963] 

§ 1.1394–0 Table of contents. 
This section lists the major para-

graph headings contained in § 1.1394–1. 

§ 1.1394–1 Enterprise zone facility bonds. 

(a) Scope. 
(b) Period of compliance. 
(1) In general. 
(2) Compliance after an issue is retired. 
(3) Deemed compliance. 
(c) Special rules for requirements of sec-

tions 1397B and 1397C. 
(1) Start of compliance period. 
(2) Compliance period for certain prohib-

ited activities. 
(3) Minimum compliance period. 
(4) Initial testing date. 
(d) Testing on an average basis. 
(e) Resident employee requirements. 
(1) Determination of employee status. 

VerDate Nov<24>2008 13:58 May 18, 2009 Jkt 217094 PO 00000 Frm 00865 Fmt 8010 Sfmt 8010 Y:\SGML\217094.XXX 217094tja
m

es
 o

n 
P

R
O

D
P

C
75

 w
ith

 C
F

R



856 

26 CFR Ch. I (4–1–09 Edition) § 1.1394–1 

(2) Employee treated as zone resident. 
(3) Resident employee percentage. 
(f) Application to pooled financing bond 

and loan recycling programs. 
(g) Limitation on amount of bonds. 
(1) Determination of outstanding amount. 
(2) Pooled financing bond programs. 
(h) Original use requirement for purposes 

of qualified zone property. 
(i) Land. 
(j) Principal user. 
(1) In general. 
(2) Rental of real property. 
(3) Pooled financing bond program. 
(k) Treatment as separately incorporated 

business. 
(l) Substantially all. 
(m) Application of sections 142 and 146 

through 150. 
(1) In general. 
(2) Maturity limitation. 
(3) Volume cap. 
(4) Remedial actions. 
(n) Continuing compliance and change of 

use penalties. 
(1) In general. 
(2) Coordination with deemed compliance 

provisions. 
(3) Application to pooled financing bond 

and loan recycling programs. 
(4) Section 150(b)(4) inapplicable. 
(o) Refunding bonds. 
(1) In general. 
(2) Maturity limitation. 
(p) Examples. 
(q) Effective dates. 
(1) In general. 
(2) Elective retroactive application in 

whole. 

[T.D. 8673, 61 FR 27259, May 31, 1996] 

§ 1.1394–1 Enterprise zone facility 
bonds. 

(a) Scope. This section contains rules 
relating to tax-exempt bonds under 
section 1394 (enterprise zone facility 
bonds) to provide enterprise zone facili-
ties in both empowerment zones and 
enterprise communities (zones). See 
sections 1394, 1397B, and 1397C for other 
rules and definitions. 

(b) Period of compliance—(1) In gen-
eral. Except as provided in paragraphs 
(b)(2) and (c) of this section, the re-
quirements under sections 1394 (a) and 
(b) applicable to enterprise zone facil-
ity bonds must be complied with 
throughout the greater of the fol-
lowing— 

(i) The remainder of the period dur-
ing which the zone designation is in ef-
fect under section 1391 (zone designa-
tion period); and 

(ii) The period that ends on the 
weighted average maturity date of the 
enterprise zone facility bonds. 

(2) Compliance after an issue is retired. 
Except as provided in paragraph (c)(3) 
of this section, the requirements appli-
cable to enterprise zone facility bonds 
do not apply to an issue after the date 
on which no enterprise zone facility 
bonds of the issue are outstanding. 

(3) Deemed compliance—(i) General 
rule. An issue is deemed to comply with 
the requirements of sections 1394 (a) 
and (b) if— 

(A) The issuer and the principal user 
in good faith attempt to meet the re-
quirements of sections 1394 (a) and (b) 
throughout the period of compliance 
required under this section; and 

(B) Any failure to meet these require-
ments is corrected within a one-year 
period after the failure is first discov-
ered. 

(ii) Exception. The provisions of para-
graph (b)(3)(i) of this section do not 
apply to the requirements of section 
1397B(d)(5)(A) (relating to certain pro-
hibited business activities). 

(iii) Good faith. In order to satisfy the 
good faith requirement of paragraph 
(b)(3)(i)(A) of this section, the principal 
user must at least annually dem-
onstrate to the issuer the principal 
user’s monitoring of compliance with 
the requirements of sections 1394 (a) 
and (b). 

(c) Special rules for requirements of sec-
tions 1397B and 1397C—(1) Start of com-
pliance period. Except as provided in 
paragraph (c)(2) of this section, the re-
quirements of sections 1397B (relating 
to qualification as an enterprise zone 
business) and 1397C (relating to satis-
faction of the rules for qualified zone 
property) do not apply prior to the ini-
tial testing date (as defined in paragraph 
(c)(4) of this section) if— 

(i) The issuer and the principal user 
reasonably expect on the issue date of 
the enterprise zone facility bonds that 
those requirements will be met by the 
principal user on or before the initial 
testing date; and 

(ii) The issuer and the principal user 
exercise due diligence to meet those re-
quirements prior to the initial testing 
date. 

(2) Compliance period for certain pro-
hibited activities. The requirements of 
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