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tax under paragraph (e)(2) of this section 
until June 15, Year 2. The addition to the tax 
will stop accruing on the date prescribed in 
paragraph (b)(2)(v)(C) of this section (i.e., 
April 15, Year 2, the due date, without exten-
sions, for filing Form 8804). 

(iii) For purposes of section 6601, as of the 
last date prescribed for paying 1446 tax with-
out extensions (April 15, Year 2), PRS has 
not paid or been deemed to have paid any 
1446 tax. Accordingly, the interest charge 
under section 6601 shall begin to accrue on 
April 15, Year 2, and shall accrue until the 
1446 liability is paid or deemed to have been 
paid. In this case, the interest charge will ac-
crue until June 15, Year 2, the date that PRS 
is deemed to have paid its 1446 tax under 
paragraph (e)(2) of this section. 

(iv) For purposes of section 6651(a)(1), as of 
April 15, Year 2, PRS’s amount required to be 
shown as tax on its Form 8804 is $35. This 
amount cannot be reduced under section 
6651(b)(1) because PRS is not deemed to have 
paid 1446 tax under paragraph (e)(2) of this 
section until June 15, Year 2, a date falling 
after the last date for PRS to pay its 1446 
tax, April 15, Year 2. Accordingly, the failure 
to file penalty will begin to accrue on April 
15, Year 2 (filing due date for Form 8804), and 
shall stop accruing on the earlier of the date 
that PRS files Form 8804 or the maximum 
accrual of the penalty (25 percent of the 
amount required to be shown as tax on the 
return) is reached. 

(v) PRS may be liable for other penalties 
and additions to the tax for its failure to 
withhold or to furnish statements to its for-
eign partner B. See § 1.1461–3 for a list of the 
penalties that may apply. 

(f) Effect of withholding on partner. 
The payment of the 1446 tax by a part-
nership does not excuse a foreign part-
ner to which a portion of ECTI is allo-
cable from filing a U.S. tax or informa-
tional return, as appropriate, with re-
spect to that income. Information con-
cerning installment payments of 1446 
tax paid during the partnership’s tax-
able year on behalf of a foreign partner 
shall be provided to such foreign part-
ner in accordance with paragraph (d) of 
this section and such information may 
be taken into account by the foreign 
partner when computing the partner’s 
estimated tax liability during the tax-
able year. Form 1040NR, ‘‘U.S. Non-
resident Alien Income Tax Return,’’ 
Form 1065, ‘‘U.S. Return of Partnership 
Income,’’ Form 1120F, ‘‘U.S. Income 
Tax Return of a Foreign Corporation,’’ 
or such other return as appropriate, 
must be filed by the partner, and any 
tax due must be paid, by the filing 

deadline (including extensions) gen-
erally applicable to such person. Pursu-
ant to paragraph (d) of this section, a 
partner may generally claim a credit 
under section 33 for its share of any 
1446 tax paid by the partnership 
against the amount of income tax (or 
1446 tax in the case of tiers of partner-
ships) as computed in such partner’s 
return. See § 1.1446–3(e)(3)(ii) for rules 
permitting a partner to reduce its addi-
tion to tax under section 6654 or sec-
tion 6655. 

[T.D. 9200, 70 FR 28717, May 18, 2005, as 
amended by T.D. 9394, 73 FR 23074, Apr. 29, 
2008] 

§ 1.1446–4 Publicly traded partner-
ships. 

(a) In general. This section sets forth 
rules for applying the section 1446 
withholding tax (1446 tax) to publicly 
traded partnerships. A publicly traded 
partnership (as defined in paragraph (b) 
of this section) that has effectively 
connected gross income, gain or loss 
must pay 1446 tax by withholding from 
distributions to a foreign partner. Pub-
licly traded partnerships that withhold 
on distributions must pay over and re-
port any 1446 tax as provided in para-
graph (c) of this section, and generally 
are not to pay over and report the 1446 
tax under the rules in § 1.1446–3. The 
amount of the withholding tax on dis-
tributions, other than distributions ex-
cluded under paragraph (f) of this sec-
tion, that are made during any part-
nership taxable year, equals the appli-
cable percentage (defined in paragraph 
(b)(2) of this section) of such distribu-
tions. For penalties and additions to 
the tax for failure to comply with this 
section, see §§ 1.1461–1 and 1.1461–3. 

(b) Definitions—(1) Publicly traded 
partnership. For purposes of this sec-
tion, the term publicly traded partner-
ship has the same meaning as in sec-
tion 7704 (including the regulations 
thereunder), but does not include a 
publicly traded partnership treated as 
a corporation under that section. 

(2) Applicable percentage. For purposes 
of this section, applicable percentage 
shall have the meaning as set forth in 
§ 1.1446–3(a)(2), except that the partner-
ship or nominee required to pay 1446 
tax may not consider a preferential 
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rate in computing the 1446 tax due with 
respect to a partner. 

(3) Nominee. For purposes of this sec-
tion, the term nominee means a domes-
tic person that holds an interest in a 
publicly traded partnership on behalf 
of a foreign person. 

(4) Qualified notice. For purposes of 
this section, a qualified notice is a no-
tice given by a publicly traded partner-
ship regarding a distribution that is at-
tributable to effectively connected in-
come, gain or loss of the partnership, 
and in accordance with the notice re-
quirements with respect to dividends 
described in 17 CFR 240.10b–17(b)(1) or 
(3) issued pursuant to the Securities 
Exchange Act of 1934 (15 U.S.C. 78a). 
See paragraph (d) of this section re-
garding when a nominee is considered 
to have received a qualified notice. 

(c) Paying and reporting 1446 tax. The 
withholding tax required under this 
section is to be paid pursuant to the 
rules and procedures of section 1461, 
§§ 1.1461–1, 1.1461–2, and 1.6302–2, as sup-
plemented by the rules of this section. 
However, the reimbursement and set- 
off procedures set forth in § 1.1461–2 
shall not apply. A withholding agent 
under this section must use Form 1042, 
‘‘Annual Withholding Tax Return for 
U.S. Source Income of Foreign Per-
sons,’’ and Form 1042–S, ‘‘Foreign Per-
son’s U.S. Source Income Subject to 
Withholding,’’ to report withholding 
from distributions under this section. 
See § 1.1461–1(b). Further, a withholding 
agent under this section may obtain a 
refund for 1446 tax paid in accordance 
with section 1464 and the regulations 
thereunder. See § 1.1446–3(d)(1)(iv) and 
(vii) (relating to a foreign trust or es-
tate that holds an interest in a pub-
licly traded partnership) and § 1.1446– 
5(d) (relating to a publicly traded part-
nership that is part of a tiered partner-
ship structure) for additional guidance. 

(d) Rules for designation of nominees to 
withhold tax under section 1446. A nomi-
nee that receives a distribution from a 
publicly traded partnership subject to 
withholding under this section, and 
which is to be paid to (or for the ac-
count of) any foreign person, may be 
treated as a withholding agent under 
this section. A nominee is treated as a 
withholding agent under this section 
only to the extent of the amount speci-

fied in the qualified notice (as defined 
in paragraph (b)(4) of this section) re-
ceived by the nominee. A nominee is 
treated as receiving a qualified notice 
at the time such notice is published in 
accordance with 17 CFR 240.10b–17(b)(1) 
or (3). Where a nominee is designated 
as a withholding agent with respect to 
a foreign partner of the partnership, 
the obligation to withhold on distribu-
tions to such foreign partner in accord-
ance with the rules of this section shall 
be imposed solely on the nominee. A 
nominee responsible for withholding 
under the rules of this section shall be 
subject to liability under sections 1461 
and 6655, as well as all applicable pen-
alties and interest, as if such nominee 
was a partnership responsible for with-
holding under this section. 

(e) Determining foreign status of part-
ners. The rules of § 1.1446–1 shall apply 
in determining whether a partner of a 
publicly traded partnership is a foreign 
partner for purposes of the 1446 tax. A 
partnership or nominee obligated to 
withhold under this section shall be en-
titled to rely on any of the forms ac-
ceptable under § 1.1446–1 received from 
persons on whose behalf it holds inter-
ests in the partnership to the same ex-
tent a partnership is entitled to rely on 
such forms under those rules. 

(f) Distributions subject to with-
holding—(1) In general. Except as pro-
vided in this paragraph (f)(1), a pub-
licly traded partnership must withhold 
at the applicable percentage with re-
spect to any actual distribution made 
to a foreign partner. The amount of a 
distribution subject to 1446 tax in-
cludes the amount of any 1446 tax re-
quired to be withheld on the distribu-
tion. In the case of a partnership 
(upper-tier partnership) that receives a 
partnership distribution from another 
partnership in which it is a partner 
(lower-tier partnership) (i.e., a tiered 
structure described in § 1.1446–5), any 
1446 tax that was paid by the lower-tier 
partnership may be credited by the 
upper-tier partnership and shall be 
treated as a distribution under section 
1446. For example, a foreign publicly 
traded partnership, UTP, owns an in-
terest in domestic publicly traded part-
nership, LTP. LTP makes a distribu-
tion subject to section 1446 of $100 to 
UTP during its taxable year beginning 

VerDate Mar<15>2010 10:15 May 18, 2010 Jkt 220095 PO 00000 Frm 00235 Fmt 8010 Sfmt 8010 Y:\SGML\220095.XXX 220095er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



226 

26 CFR Ch. I (4–1–10 Edition) § 1.1446–5 

January 1, 2005, and withholds 35 per-
cent (the highest rate in section 1)($35) 
of that distribution under section 1446. 
UTP receives a net distribution of $65 
which it immediately redistributes to 
its partners. UTP has a liability to pay 
35 percent of the total actual and 
deemed distribution it makes to its for-
eign partners as a section 1446 with-
holding tax. UTP may credit the $35 
withheld by LTP against this liability 
as if it were paid by UTP. See § 1.1462– 
1(b) and § 1.1446–5(b)(1). When UTP dis-
tributes the $65 it actually receives 
from LTP to its partners, UTP is treat-
ed for purposes of section 1446 as if it 
made a distribution of $100 to its part-
ners ($65 actual distribution and $35 
deemed distribution). UTP’s partners 
(U.S. and foreign) may claim a credit 
against their U.S. income tax liability 
for their allocable share of the $35 of 
1446 tax paid on their behalf. 

(2) In-kind distributions. If a publicly 
traded partnership distributes property 
other than money, the partnership 
shall not release the property until it 
has funds sufficient to enable the part-
nership to pay over in money the re-
quired 1446 tax. 

(3) Ordering rule relating to distribu-
tions. Distributions from publicly trad-
ed partnerships are deemed to be paid 
out of the following types of income in 
the order indicated— 

(i) Amounts attributable to income 
described in section 1441 or 1442 that 
are not effectively connected, without 
regard to whether such amounts are 
subject to withholding because of a 
treaty or statutory exemption; 

(ii) Amounts effectively connected 
with a U.S. trade or business, but not 
subject to withholding under section 
1446 (e.g., amounts exempt by treaty); 

(iii) Amounts subject to withholding 
under section 1446; and 

(iv) Amounts not listed in paragraphs 
(f)(3)(i) through (iii) of this section. 

(4) Coordination with section 1445(e)(1). 
Except as otherwise provided in this 
section, a publicly traded partnership 
that complies with the requirements of 
withholding under section 1446 and this 
section will be deemed to have satisfied 
the requirements of section 1445(e)(1) 
and the regulations thereunder. Not-
withstanding the excluded amounts set 
forth in paragraph (f)(3) of this section, 

distributions subject to withholding at 
the applicable percentage shall include 
the following— 

(i) Amounts subject to withholding 
under section 1445(e)(1) upon distribu-
tion pursuant to an election under 
§ 1.1445–5(c)(3) of the regulations; and 

(ii) Amounts not subject to with-
holding under section 1445 because the 
distributee is a partnership or is a for-
eign corporation that has made an 
election under section 897(i). 

[T.D. 9200, 70 FR 28717, May 18, 2005] 

§ 1.1446–5 Tiered partnership struc-
tures. 

(a) In general. The rules of this sec-
tion shall apply in cases where a part-
nership (lower-tier partnership) that 
has effectively connected taxable in-
come (ECTI), has a partner that is a 
partnership (upper-tier partnership). 
Except as provided in paragraph (e) of 
this section, if an upper-tier domestic 
partnership directly owns an interest 
in a lower-tier partnership, the lower- 
tier partnership is not required to pay 
the section 1446 withholding tax (1446 
tax) with respect to the upper-tier 
partnership’s allocable share of net in-
come, regardless of whether the upper- 
tier domestic partnership’s partners 
are foreign. Paragraph (b) of this sec-
tion prescribes the reporting require-
ments for upper-tier and lower-tier 
partnerships subject to section 1446. 
Paragraph (c) of this section prescribes 
rules requiring a lower-tier partnership 
to look through an upper-tier foreign 
partnership to a partner of such upper- 
tier partnership to the extent it has 
sufficient documentation to determine 
the status of such partner and deter-
mine such partner’s indirect share of 
the lower-tier partnership’s effectively 
connected taxable income (ECTI). 
Paragraph (d) of this section prescribes 
rules applicable to a publicly traded 
partnership in a tiered partnership 
structure. Paragraph (e) of this section 
prescribes rules permitting a domestic 
upper-tier partnership to elect to apply 
the look through rules of paragraph (c) 
of this section. Paragraph (f) of this 
section sets forth examples illustrating 
the rules of this section. 

(b) Reporting requirements—(1) In gen-
eral. Notwithstanding paragraph (c) of 
this section, to the extent that an 
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