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26 CFR Ch. I (4–1–10 Edition) § 1.1461–3 

applies to payments made after Decem-
ber 31, 2000. 

[T.D. 8734, 62 FR 53470, Oct. 14, 1997, as 
amended by T.D. 8804, 63 FR 72188, Dec. 31, 
1998; T.D. 8856, 64 FR 73412, Dec. 30, 1999; T.D. 
9200, 70 FR 28741, May 18, 2005] 

§ 1.1461–3 Withholding under section 
1446. 

For rules relating to the withholding 
tax liability of a partnership or nomi-
nee under section 1446, see §§ 1.1446–1 
through 1.1446–7. For interest, pen-
alties, and additions to the tax for fail-
ure to timely pay the tax required to 
be paid under section 1446, see sections 
6601, 6651, 6655 (in the case of publicly 
traded partnerships, see section 6656), 
6672, and 7202 and the regulations under 
those sections. For additional penalties 
and additions to the tax for failure to 
comply with the regulations under sec-
tion 1446, see sections 6651, 6662, 6663, 
6721, 6722, 6723, 6724(c), 7201, 7203, and 
the regulations under those sections. 
This section shall apply to partnership 
taxable years beginning after May 18, 
2005, or such earlier time as the regula-
tions under §§ 1.1446–1 through 1.1446–5 
apply by reason of an election under 
§ 1.1446–7. 

[T.D. 9200, 70 FR 28741, May 18, 2005] 

§ 1.1462–1 Withheld tax as credit to re-
cipient of income. 

(a) Creditable tax. The entire amount 
of the income from which the tax is re-
quired to be withheld (including 
amounts calculated under the gross-up 
formula in § 1.1441–3(f)(1)) shall be in-
cluded in gross income in the return re-
quired to be made by the beneficial 
owner of the income, without deduc-
tion for the amount required to be or 
actually withheld, but the amount of 
tax actually withheld shall be allowed 
as a credit against the total income tax 
computed in the beneficial owner’s re-
turn. 

(b) Amounts paid to persons who are 
not the beneficial owner. Amounts with-
held at source under chapter 3 of the 
Internal Revenue Code on payments to 
(or effectively connected taxable in-
come allocable to) a fiduciary, partner-
ship, or intermediary are deemed to 
have been paid by the taxpayer ulti-
mately liable for the tax upon such in-
come. Thus, for example, if a bene-

ficiary of a trust is subject to the taxes 
imposed by section 1, 2, 3, or 11 upon 
any portion of the income received 
from a foreign trust, the part of any 
amount withheld at source which is 
properly allocable to the income so 
taxed to such beneficiary shall be cred-
ited against the amount of the income 
tax computed upon the beneficiary’s 
return, and any excess shall be re-
funded. See § 1.1446–3 for examples ap-
plying this rule in the context of a 
partnership interest held by a foreign 
trust or estate. Further, if a partner-
ship withholds an amount under chap-
ter 3 of the Internal Revenue Code with 
respect to the allocable share of a part-
ner that is a partnership (upper-tier 
partnership) or with respect to the al-
locable share of partners in an upper- 
tier partnership, such amount is 
deemed to have been withheld by the 
upper-tier partnership. See § 1.1446–5 for 
rules applicable to tiered partnership 
structures. References in this para-
graph (b) to withholding under section 
1446 shall apply to partnership taxable 
years beginning after May 18, 2005, or 
such earlier time as the regulations 
under §§ 1.1446–1 through 1.1446–5 apply 
by reason of an election under § 1.1446– 
7. 

(c) Effective date. Unless otherwise 
provided in this section, this section 
applies to payments made after Decem-
ber 31, 2000. 

[T.D. 8734, 62 FR 53471, Oct. 14, 1997, as 
amended by T.D. 8804, 63 FR 72188, Dec. 31, 
1998; T.D. 9200, 70 FR 28741, May 18, 2005] 

§ 1.1463–1 Tax paid by recipient of in-
come. 

(a) Tax paid. If the tax required to be 
withheld under chapter 3 of the Inter-
nal Revenue Code is paid by the bene-
ficial owner of the income or by the 
withholding agent, it shall not be re- 
collected from the other, regardless of 
the original liability therefor. How-
ever, this section does not relieve the 
person that did not withhold tax from 
liability for interest or any penalties 
or additions to tax otherwise applica-
ble. See § 1.1441–7(b) for additional ap-
plicable rules. See § 1.1446–3(e) and (f) 
for application of the rule of this para-
graph (a), and for additional rules, 
where the withholding tax was required 
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Internal Revenue Service, Treasury § 1.1471–1, Nt. 

to be paid under section 1446. The pre-
vious sentence shall apply to partner-
ship taxable years beginning after May 
18, 2005, or such earlier time as the reg-
ulations under §§ 1.1446–1 through 
1.1446–5 apply by reason of an election 
under § 1.1446–7. 

(b) Effective date. Unless otherwise 
provided in this section, this section 
applies to failures to withhold occur-
ring after December 31, 2000. 

[T.D. 8734, 62 FR 53471, Oct. 14, 1997, as 
amended by T.D. 8804, 63 FR 72188, Dec. 31, 
1998; T.D. 8856, 64 FR 73412, Dec. 30, 1999; T.D. 
9200, 70 FR 28741, May 18, 2005] 

§ 1.1464–1 Refunds or credits. 
(a) In general. The refund or credit 

under chapter 65 of the Code of an over-
payment of tax which has actually 
been withheld at the source under 
chapter 3 of the Code shall be made to 
the taxpayer from whose income the 
amount of such tax was in fact with-
held. To the extent that the overpay-
ment under chapter 3 was not in fact 
withheld at the source, but was paid, 
by the withholding agent the refund or 
credit under chapter 65 of the overpay-
ment shall be made to the withholding 
agent. Thus, where a debtor corpora-
tion assumes liability pursuant to its 
tax-free covenant for the tax required 
to be withheld under chapter 3 upon in-
terest and pays the tax in behalf of its 
bondholder, and it can be shown that 
the bondholder is not in fact liable for 
any tax, the overpayment of tax shall 
be credited or refunded to the with-
holding agent in accordance with chap-
ter 65 since the tax was not actually 
deducted and withheld from the inter-
est paid to the bondholder. In further 
illustration, where a withholding agent 
who is required by chapter 3 to with-
hold $300 tax from rents paid to a non-
resident alien individual mistakenly 
withholds $320 and mistakenly pays 
$350 as internal revenue tax, the 
amount of $30 shall be credited or re-
funded to the withholding agent in ac-
cordance with chapter 65 and the 
amount of $20 shall be credited or re-
funded in accordance with such chapter 
to the person from whose income such 
amount has been withheld. With re-
spect to section 1446, this section shall 
only apply to a publicly traded part-
nership described in § 1.1446–4. 

(b) Tax repaid to payee. For purposes 
of this section and § 1.6414–1, any 
amount of tax withheld under chapter 3 
of the Code, which, pursuant to para-
graph (a)(1) of § 1.1461–2, is repaid by 
the withholding agent to the person 
from whose income such amount was 
erroneously withheld shall be consid-
ered as tax which, within the meaning 
of sections 1464 and 6414, was not actu-
ally withheld by the withholding 
agent. 

(c) Effective/Applicability date. The 
last sentence in paragraph (a) of this 
section shall apply to partnership tax-
able years beginning after April 29, 
2008. 

[T.D. 6922, 32 FR 8713, June 17, 1967, as 
amended by T.D. 8804, 63 FR 72188, Dec. 31, 
1998; T.D. 9394, 73 FR 23085, Apr. 29, 2008; 74 
FR 14932, Apr. 2, 2009] 

RULES APPLICABLE TO RECOVERY OF EX-
CESSIVE PROFITS ON GOVERNMENT 
CONTRACTS 

RECOVERY OF EXCESSIVE PROFITS 
ON GOVERNMENT CONTRACTS 

§ 1.1471–1 Recovery of excessive prof-
its on government contracts. 

The inclusion of the statutory provi-
sions of section 1471 in this part does 
not supersede the provisions of 26 CFR 
(1939) part 17 (Treasury Decision 4906) 
and 26 CFR (1939) part 16 (Treasury De-
cision 4909) as made applicable to sec-
tion 1471 by Treasury Decision 6091 (19 
FR 5167, C.B. 1954–2, 47). 

[T.D. 6500, 25 FR 12081, Nov. 26, 1960] 

EDITORIAL NOTE: For the convenience of 
the user, the text of parts 16 and 17 (not en-
tirely superseded) of 26 CFR (1939) referred to 
above is set forth below: 

PART 16—EXCESS PROFITS ON ARMY 
CONTRACTS FOR AIRCRAFT 

REGULATIONS UNDER SECTION 14 OF THE ACT OF 
APRIL 3, 1939, AND OTHER PROVISIONS 

AUTHORITY: Sections 16.1 to 16.18 issued 
under 52 Stat. 467; 26 U.S.C. 3791. Interpret or 
apply sec. 3, 48 Stat. 505, as amended, sec. 14, 
53 Stat. 560; 34 U.S.C. 496, 10 U.S.C. 311, 
312.2206 

SOURCE: Sections 16.1 to 16.18 contained in 
T.D. 4909, 4 FR 2733, July 1, 1939, except as 
otherwise noted. 

§ 16.1 Definitions. As used in the regulations 
in this part the term: 
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