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common parent is a domestic corpora-
tion (determined without regard to sec-
tion 7874 or a section 953(d) election), 
the Commissioner may designate the 
new common parent as the sole agent 
for the group for any of the group’s 
prior taxable years (for which the con-
solidated Federal income tax return is 
due (without extensions) after July 23, 
2007) in which the new common parent 
was a member of the group. For this 
purpose, the new common parent is 
treated as having been a member of the 
group for any taxable year it is pri-
marily liable for the group’s income 
tax liability. 

(v) Replacement of domestic substitute 
agent by the Commissioner. The Commis-
sioner may at any time, with or with-
out a request from any member of the 
group, designate a replacement for a 
domestic substitute agent (or a suc-
cessor to such agent). 

(5) Deemed § 1.1502–77(d) designation— 
(i) In general. If the Commissioner des-
ignates a domestic substitute agent 
under this paragraph (j), it will be 
treated as a designation of a substitute 
agent under paragraph (d) of this sec-
tion. 

(ii) Default substitute agent. If the do-
mestic substitute agent’s existence ter-
minates and it has a single successor 
that is a domestic corporation (without 
regard to section 269B) that is eligible 
to be a domestic substitute agent, such 
successor becomes the domestic sub-
stitute agent and is treated as a de-
fault substitute agent under paragraph 
(d)(2) of this section. See paragraph 
(d)(4) of this section regarding the con-
sequences of the successor’s failure to 
notify the Commissioner of its status 
as a default substitute agent. The de-
fault substitute agent shall use proce-
dures in section 9 of Rev. Proc. 2002–43 
(2002–2 CB 99) or a corresponding provi-
sion of a successor revenue procedure 
for notification. (See § 601.601(d)(2)(ii)(b) 
of this chapter.) 

(6) Request that IRS designate a domes-
tic substitute agent—(i) Original designa-
tion. If the common parent of the group 
is a foreign common parent, and the 
IRS has not designated a domestic sub-
stitute agent, one or more members of 
the group may request the IRS to 
make a designation for taxable years 
for which the consolidated Federal in-

come tax return is due (without exten-
sions) after July 23, 2007. Such request 
is deemed to be a request under para-
graph (d)(3)(i) of this section. Members 
of the group shall use the procedures in 
section 10 of Rev. Proc. 2002–43 (2002–2 
CB 99) or a corresponding provision of a 
successor revenue procedure for this 
purpose. (See § 601.601(d)(2)(ii)(b) of this 
chapter.) 

(ii) Request that IRS replace a pre-
viously designated substitute agent. If the 
IRS designates a domestic substitute 
agent pursuant to this paragraph (j), 
one or more members of the group may 
request that the IRS replace the des-
ignated domestic substitute agent with 
another member (or successor to an-
other member). Such a request is 
deemed to be a request pursuant to 
paragraph (d)(3)(ii) of this section. 
Members of the group shall use the pro-
cedures in section 11 of Rev. Proc. 2002– 
43 (2002–2 CB 99) or a corresponding pro-
vision of a successor revenue procedure 
for this purpose. (See 
§ 601.601(d)(2)(ii)(b) of this chapter.) 

[T.D. 9002, 67 FR 43540, June 28, 2002, as 
amended by T.D. 9255, 71 FR 13002, Mar. 14, 
2006; T.D. 9343, 72 FR 40067, July 23, 2007] 

§ 1.1502–78 Tentative carryback adjust-
ments. 

(a) General rule. If a group has a con-
solidated net operating loss, a consoli-
dated net capital loss, or a consoli-
dated unused business credit for any 
taxable year, then any application 
under section 6411 for a tentative 
carryback adjustment of the taxes for 
a consolidated return year or years 
preceding such year shall be made by 
the common parent corporation for the 
carryback year (or substitute agent 
designated under § 1.1502–77(d) for the 
carryback year) to the extent such loss 
or unused business credit is not appor-
tioned to a corporation for a separate 
return year pursuant to § 1.1502–21(b), 
1.1502–22(b), or 1.1502–79(c). In the case 
of the portion of a consolidated net op-
erating loss or consolidated net capital 
loss or consolidated unused business 
credit to which the preceding sentence 
does not apply and that is to be carried 
back to a corporation that was not a 
member of a consolidated group in the 
carryback year, the corporation to 

VerDate Mar<15>2010 10:15 May 18, 2010 Jkt 220095 PO 00000 Frm 00582 Fmt 8010 Sfmt 8010 Y:\SGML\220095.XXX 220095er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



573 

Internal Revenue Service, Treasury § 1.1502–78 

which such loss or credit is attrib-
utable shall make any application 
under section 6411. In the case of a net 
capital loss or net operating loss or un-
used business credit arising in a sepa-
rate return year that may be carried 
back to a consolidated return year, 
after taking into account the applica-
tion of § 1.1502–21(b)(3)(ii)(B) with re-
spect to any net operating loss arising 
in another consolidated group, the 
common parent for the carryback year 
(or substitute agent designated under 
§ 1.1502–77(d) for the carryback year) 
shall make any application under sec-
tion 6411. 

(b) Special rules—(1) Payment of re-
fund. Any refund allowable under an 
application referred to in paragraph (a) 
of this section shall be made directly 
to and in the name of the corporation 
filing the application, except that in 
all cases where a loss is deducted from 
the consolidated taxable income or a 
credit is allowed in computing the con-
solidated tax liability for a consoli-
dated return year, any refund shall be 
made directly to and in the name of 
the common parent corporation for the 
carryback year (or substitute agent 
designated under § 1.1502–77(d) for the 
carryback year). The payment of any 
such refund shall discharge any liabil-
ity of the Government with respect to 
such refund. 

(2) Several liability. If a group filed a 
consolidated return for a taxable year 
for which there was an adjustment by 
reason of an application under section 
6411, and if a deficiency is assessed 
against such group under section 
6213(b)(3), then each member of such 
group shall be severally liable for such 
deficiency including any interest or 
penalty assessed in connection with 
such deficiency. 

(3) Groups that include insolvent finan-
cial institutions. For further rules appli-
cable to groups that include insolvent 
financial institutions, see § 301.6402–7 of 
this chapter. 

(c) Examples. The provisions of para-
graphs (a) and (b) of this section may 
be illustrated by the following exam-
ples: 

Example 1. Corporations P, S, and S–1 filed 
a consolidated return for the calendar year 
1966. P, S, and S–1 also filed a consolidated 
return for the calendar year 1969. The group 

incurred a consolidated net operating loss in 
1969 attributable to S–1 which may be carried 
back to 1966 as a consolidated net operating 
loss carryback. If a tentative carryback ad-
justment is desired, P, the common parent 
for the carryback year, must file an applica-
tion under section 6411 and any refund will 
be made to P. 

Example 2. Assume the same facts as in ex-
ample (1) except that P, S, and S–1 filed sepa-
rate returns for the calendar year 1969, even 
though they were members of the same 
group for such year. P incurred a net oper-
ating loss in 1969 which may be carried back 
to 1966. If a tentative carryback adjustment 
is desired, P must file an application under 
section 6411 and any refund from such appli-
cation will be made to P. 

Example 3. Corporations X, Y, and Z filed a 
consolidated return for the calendar year 
1966. Z ceased to be a member of the group in 
1967. Z filed a separate return for 1968 while 
X and Y filed a consolidated return for such 
year. The group incurred a consolidated net 
operating loss in 1968 attributable to Y, 
which may be carried back to 1966. Z also in-
curred a net operating loss for 1968 which 
may be carried back to 1966. If a tentative 
carryback adjustment is claimed with re-
spect to the consolidated net operating loss, 
X, the common parent, must file an applica-
tion under section 6411. If a tentative 
carryback adjustment is desired with respect 
to Z’s loss, X must file an application. Any 
refunds attributable to either application 
will be made to X. If an assessment is made 
under section 6213(b)(3) to recover an exces-
sive tentative allowance made with respect 
to calendar year 1966, X, Y, and Z are sever-
ally liable for such assessment. 

Example 4. Corporations L and M filed a 
consolidated return for the calendar year 
1966. Corporation N filed a separate return 
for such year. Later, N became a member of 
the group and filed a consolidated return 
with the group for the calendar year 1968. 
The group incurred a consolidated net oper-
ating loss in 1968 attributable to N which 
may be carried back to N’s separate return 
for 1966. If a tentative carryback adjustment 
is desired, N must file an application under 
section 6411 and any refund will be made di-
rectly to N. 

(d) Adjustments of overpayments of esti-
mated income tax. If a group paid its es-
timated income tax on a consolidated 
basis, then any application under sec-
tion 6425 for an adjustment of overpay-
ment of estimated income tax shall be 
made by the common parent corpora-
tion. If the members of a group paid es-
timated income taxes on a separate 
basis, then any application under sec-
tion 6425 shall be made by the member 
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of the group which claims an overpay-
ment on a separate basis. Any refund 
allowable under an application under 
section 6425 shall be made directly to 
and in the name of the corporation fil-
ing the application. 

(e) Time for filing application—(1) Gen-
eral rule. The provisions of section 
6411(a) apply to the filing of an applica-
tion for a tentative carryback adjust-
ment by a consolidated group. 

(2) Special rule for new members—(i) 
New member. A new member is a cor-
poration that, in the preceding taxable 
year, did not qualify as a member, as 
defined in § 1.1502–1(b), of the consoli-
dated group that it now joins. 

(ii) End of taxable year. Solely for the 
purpose of complying with the twelve- 
month requirement for making an ap-
plication for a tentative carryback ad-
justment under section 6411(a), the sep-
arate return year of a qualified new 
member shall be treated as ending on 
the same date as the end of the current 
taxable year of the consolidated group 
that the qualified new member joins. 

(iii) Qualified new member. A new 
member of a consolidated group quali-
fies for purposes of the provisions of 
this paragraph (e)(2) if, immediately 
prior to becoming a new member, ei-
ther— 

(A) It was the common parent of a 
consolidated group; or 

(B) It was not required to join in the 
filing of a consolidated return. 

(iv) Examples. The provisions of this 
paragraph (e)(2) may be illustrated by 
the following examples: 

Example 1. Individual A owns 100 percent of 
the stock of X, a corporation that is not a 
member of a consolidated group and files 
separate tax returns on a calendar year 
basis. On January 31 of year 1, X becomes a 
member of the Y consolidated group, which 
also files returns on a calendar year basis. X 
is a qualified new member as defined in para-
graph (e)(2)(iii)(B) of this section because, 
immediately prior to becoming a new mem-
ber of the Y consolidated group, X was not 
required to join in the filing of a consoli-
dated return. As a result of its becoming a 
new member of Group Y, X’s separate return 
for the short taxable year (January 1 of year 
1 through January 31 of year 1) is due Sep-
tember 15 of year 2 (with extensions). See 
§ 1.1502–76(c). Group Y’s consolidated return 
is also due September 15 of year 2 (with ex-
tensions). See § 1.1502–76(c). Solely for the 
purpose of complying with the twelve-month 

requirement for making an application for a 
tentative carryback adjustment under sec-
tion 6411(a), X’s taxable year for the separate 
return year is treated as ending on December 
31 of year 1. X’s application for a tentative 
carryback adjustment is therefore due on or 
before December 31 of year 2. 

Example 2. Assume the same facts as in Ex-
ample 1 except that immediately prior to be-
coming a new member of Group Y, X was a 
member of the Z consolidated group. Because 
X was required to join in the filing of the 
consolidated return for Group Z, X is not a 
qualified new member as defined in para-
graph (e)(2)(iii) of this section. X’s items for 
the one-month period will be included in the 
consolidated return for Group Z. Group Z’s 
application for a tentative carryback adjust-
ment, if any, continues to be due within 12 
months of the end of its taxable year, which 
is not affected by X’s change in status as a 
new member of Group Y. 

(f) Effective date—(1) In general. This 
section applies to taxable years to 
which a loss or credit may be carried 
back and for which the due date (with-
out extensions) of the original return is 
after June 28, 2002, except that the pro-
visions of paragraph (e)(2) apply for ap-
plications by new members of consoli-
dated groups for tentative carryback 
adjustments resulting from net oper-
ating losses, net capital losses, or un-
used business credits arising in sepa-
rate return years of new members that 
begin on or after January 1, 2001. 

(2) Prior law. For taxable years to 
which a loss or credit may be carried 
back and for which the due date (with-
out extensions) of the original return is 
on or before June 28, 2002, see § 1.1502–78 
in effect prior to June 28, 2002, as con-
tained in 26 CFR part 1 revised April 1, 
2002. 

[T.D. 6894, 31 FR 11794, Sept. 3, 1966, as 
amended by T.D. 7059, 35 FR 14546, Sept. 17, 
1970; T.D. 7246, 38 FR 767, Jan. 4, 1973; T.D. 
8387, 56 FR 67489, Dec. 31, 1991; T.D. 8446, 57 
FR 53034, Nov. 6, 1992; T.D. 8677, 61 FR 33324, 
June 27, 1996; T.D. 8823, 64 FR 36100, July 2, 
1999; T.D. 8950, 66 FR 33463, June 22, 2001; T.D. 
9002, 67 FR 43544, June 28, 2002; 67 FR 77678, 
Dec. 19, 2002] 

§ 1.1502–79 Separate return years. 
(a) Carryover and carryback of consoli-

dated net operating losses to separate re-
turn years. For losses arising in consoli-
dated return years beginning before 
January 1, 1997, see § 1.1502–79A(a). For 
later years, see § 1.1502–21(b). 
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