
671 

Internal Revenue Service, Treasury § 1.1503(d)–4 

described in paragraph (e)(1) of this 
section, no item of deduction or loss 
composing the dual consolidated loss of 
such dual resident corporation or sepa-
rate unit would otherwise be available 
for a foreign use in the taxable year in 
which such dual consolidated loss is in-
curred. This determination is made 
without regard to whether such avail-
ability is limited by election (or other 
similar procedure). However, for pur-
poses of this paragraph (e)(2)(i), no 
item of deduction or loss composing 
the dual consolidated loss of a dual 
resident corporation or separate unit is 
considered to be made available for for-
eign use solely because the laws of a 
foreign country would enable a foreign 
use through a sale, merger, or similar 
transaction (provided no such sale, 
merger, or similar transaction actually 
occurs). In such a case, no foreign use 
shall be considered to occur pursuant 
to paragraph (e)(1) of this section with 
respect to the dual consolidated loss, 
provided the requirements of paragraph 
(e)(2)(ii) of this section are satisfied. 
See § 1.1503(d)–7(c) Examples 17 through 
19. 

(ii) Stand-alone domestic use agree-
ment. In order to qualify for the excep-
tion under paragraph (e)(2)(i) of this 
section, the consolidated group, unaf-
filiated dual resident corporation, or 
unaffiliated domestic owner, as the 
case may be, must enter into a domes-
tic use agreement in accordance with 
the provisions of § 1.1503(d)–6(d) and, in 
addition, must include the following 
items in such domestic use agreement: 

(A) A statement that the document is 
also being submitted under the provi-
sions of paragraph (e)(2) of this section. 

(B) A certification that the condi-
tions of paragraph (e)(2)(i) of this sec-
tion are satisfied during the taxable 
year in which the dual consolidated 
loss is incurred. 

(C) An agreement to include with 
each annual certification required 
under § 1.1503(d)–6(g), a certification 
that the conditions described in para-
graph (e)(2)(i) of this section are satis-
fied during the taxable year of each 
such certification. 

(iii) Termination of stand-alone domes-
tic use agreement. This paragraph 
(e)(2)(iii) applies to a consolidated 
group, unaffiliated dual resident cor-

poration, or unaffiliated domestic 
owner, as the case may be, that entered 
into a domestic use agreement pursu-
ant to paragraph (e)(2)(ii) of this sec-
tion, with respect to a dual consoli-
dated loss, and which subsequently 
makes an election pursuant to 
§ 1.1503(d)–6(b) (relating to agreements 
entered into between the United States 
and a foreign country) with respect to 
such dual consolidated loss. In such a 
case, the dual consolidated loss shall be 
subject to the election under § 1.1503(d)– 
6(b) (and any related agreements, rep-
resentations and conditions), and the 
domestic use agreement entered into 
pursuant to paragraph (e)(2)(ii) of this 
section shall terminate and have no 
further effect. 

[T.D. 9315, 72 FR 12914, Mar. 19, 2007] 

§ 1.1503(d)–4 Domestic use limitation 
and related operating rules. 

(a) Scope. This section prescribes 
rules that apply when the general limi-
tation on the domestic use of a dual 
consolidated loss under paragraph (b) 
of this section applies. Thus, the rules 
of this section do not apply when an 
exception to the domestic use limita-
tion applies (for example, as a result of 
a domestic use election under 
§ 1.1503(d)–6(d)). In general, when the 
domestic use limitation applies, the 
dual consolidated loss of a dual resi-
dent corporation or separate unit is 
subject to the separate return limita-
tion year (SRLY) provisions of § 1.1502– 
21(c), as modified under this section. 
Paragraph (c) of this section provides 
rules that determine the effect of a 
dual consolidated loss on a consoli-
dated group, an unaffiliated dual resi-
dent corporation, or an unaffiliated do-
mestic owner. Paragraph (d) of this 
section provides rules that eliminate 
dual consolidated losses following cer-
tain transactions or events. Paragraph 
(e) of this section contains provisions 
that prevent dual consolidated losses 
from offsetting tainted income. Fi-
nally, paragraph (f) of this section pro-
vides rules for computing foreign tax 
credits. 

(b) Limitation on domestic use of a dual 
consolidated loss. Except as provided in 
§ 1.1503(d)–6, the domestic use of a dual 
consolidated loss is not permitted. See 
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§ 1.1503(d)–2 for the definition of a do-
mestic use. See also § 1.1503(d)–7(c) Ex-
amples 2 through 4. 

(c) Effect of a dual consolidated loss on 
a consolidated group, unaffiliated dual 
resident corporation, or unaffiliated do-
mestic owner. For any taxable year in 
which a dual resident corporation or 
separate unit has a dual consolidated 
loss that is subject to the domestic use 
limitation of paragraph (b) of this sec-
tion, the following rules shall apply: 

(1) Dual resident corporation. This 
paragraph (c)(1) applies to a dual con-
solidated loss of a dual resident cor-
poration. The unaffiliated dual resident 
corporation, or consolidated group that 
includes the dual resident corporation, 
shall compute its taxable income (or 
loss), or consolidated taxable income 
(or loss), respectively, without taking 
into account those items of deduction 
and loss that compose the dual resident 
corporation’s dual consolidated loss. 
For this purpose, the dual consolidated 
loss shall be treated as composed of a 
pro rata portion of each item of deduc-
tion and loss of the dual resident cor-
poration taken into account in calcu-
lating the dual consolidated loss. The 
dual consolidated loss is subject to the 
limitations on its use contained in 
paragraph (c)(3) of this section and, 
subject to such limitations, may be 
carried over or back for use in other 
taxable years as a separate net oper-
ating loss carryover or carryback of 
the dual resident corporation arising in 
the year incurred. If the dual resident 
corporation owns a separate unit or an 
interest in a transparent entity, the 
limitations contained in paragraph 
(c)(3) of this section shall apply to the 
dual resident corporation as if the sep-
arate unit or interest in a transparent 
entity were a separate domestic cor-
poration that filed a consolidated re-
turn with the unaffiliated dual resident 
corporation, or with the consolidated 
group of the affiliated dual resident 
corporation, as applicable. 

(2) Separate unit. This paragraph (c)(2) 
applies to a dual consolidated loss that 
is attributable to a separate unit. The 
unaffiliated domestic owner of a sepa-
rate unit, or the consolidated group of 
an affiliated domestic owner of a sepa-
rate unit, shall compute its taxable in-
come (or loss) or consolidated taxable 

income (or loss), respectively, without 
taking into account those items of de-
duction and loss that compose the sep-
arate unit’s dual consolidated loss. For 
this purpose, the dual consolidated loss 
shall be treated as composed of a pro 
rata portion of each item of deduction 
and loss of the separate unit taken into 
account in calculating the dual con-
solidated loss. The dual consolidated 
loss is subject to the limitations con-
tained in paragraph (c)(3) of this sec-
tion as if the separate unit to which 
the dual consolidated loss is attrib-
utable were a separate domestic cor-
poration that filed a consolidated re-
turn with its unaffiliated domestic 
owner or with the consolidated group 
of its affiliated domestic owner, as ap-
plicable. Subject to such limitations, 
the dual consolidated loss may be car-
ried over or back for use in other tax-
able years as a separate net operating 
loss carryover or carryback of the sep-
arate unit arising in the year incurred. 
See § 1.1503(d)–7(c) Examples 29 and 38. 

(3) SRLY limitation. The dual consoli-
dated loss shall be treated as a loss in-
curred by the dual resident corporation 
or separate unit in a separate return 
limitation year and shall be subject to 
all of the limitations of § 1.1502–21(c) 
(SRLY limitation), subject to the fol-
lowing modifications— 

(i) Notwithstanding § 1.1502–1(f)(2)(i), 
the SRLY limitation is applied to any 
dual consolidated loss of a common 
parent that is a dual resident corpora-
tion, or any dual consolidated loss at-
tributable to a separate unit of a com-
mon parent; 

(ii) The SRLY limitation is applied 
without regard to § 1.1502–21(c)(2) 
(SRLY subgroup limitation) and 1.1502– 
21(g) (overlap with section 382); 

(iii) For purposes of calculating the 
general SRLY limitation under § 1.1502– 
21(c)(1)(i), the calculation of aggregate 
consolidated taxable income shall only 
include items of income, gain, deduc-
tion, and loss generated— 

(A) In the case of a hybrid entity sep-
arate unit, in years in which the hybrid 
entity (an interest in which is a sepa-
rate unit) is taxed as a corporation (or 
otherwise at the entity level) either on 
its worldwide income or as a resident 
in the same foreign country in which it 
was so taxed during the year in which 
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the dual consolidated loss was gen-
erated; and 

(B) In the case of a foreign branch 
separate unit, in years in which the 
foreign branch qualified as a separate 
unit in the same foreign country in 
which it so qualified during the year in 
which the dual consolidated loss was 
generated. 

(iv) For purposes of calculating the 
general SRLY limitation under § 1.1502– 
21(c)(1)(i), the calculation of aggregate 
consolidated taxable income shall not 
include any amount included in income 
pursuant to § 1.1503(d)–6(h) (relating to 
the recapture of a dual consolidated 
loss). 

(4) Items of a dual consolidated loss 
used in other taxable years. A pro rata 
portion of each item of deduction or 
loss that composes the dual consoli-
dated loss shall be considered to be 
used when the dual consolidated loss is 
used in other taxable years. See 
§ 1.1503(d)–7(c) Examples 29 and 38. 

(5) Reconstituted net operating losses. 
For additional rules and limitations 
that apply to reconstituted net oper-
ating losses, see § 1.1503(d)–6(h)(6). 

(d) Elimination of a dual consolidated 
loss after certain transactions—(1) Gen-
eral rule. In general, a dual resident 
corporation has a net operating loss 
(and, therefore, a dual consolidated 
loss) only if it sustains such loss, or 
succeeds to such loss as a result of ac-
quiring the assets of a corporation that 
sustained the loss in a transaction de-
scribed in section 381(a). Similarly, a 
net loss generally is attributable to a 
separate unit of a domestic owner (and 
therefore is a dual consolidated loss) 
only if the domestic owner incurs the 
deductions or losses, or succeeds to 
such deductions or losses in a trans-
action described in section 381(a). Ex-
cept as provided in § 1.1503(d)– 
6(h)(6)(iii), section 1503(d) and these 
regulations do not alter these general 
rules. Thus, the provisions of 
§§ 1.1503(d)–1 through 1.1503(d)–8 gen-
erally do not cause a corporation to 
have a dual consolidated loss if it did 
not sustain (or inherit) the loss. In-
stead, these regulations either elimi-
nate a dual consolidated loss that a 
corporation sustained (or inherited), or 
prevent the carryover of a dual consoli-
dated loss under section 381 that would 

ordinarily occur, as a result of certain 
transactions. 

(i) Transactions described in section 
381(a). This paragraph (d)(1)(i) applies 
to a dual consolidated loss of a dual 
resident corporation, or of a domestic 
owner attributable to a separate unit, 
that is subject to the domestic use lim-
itation rule of paragraph (b) of this sec-
tion. In such a case, and except as pro-
vided in paragraph (d)(2) of this sec-
tion, the dual consolidated loss shall 
not carry over to another corporation 
in a transaction described in section 
381(a) and, as a result, shall be elimi-
nated. See § 1.1503(d)–7(c) Example 20. 

(ii) Cessation of separate unit status. 
This paragraph (d)(1)(ii) applies when a 
separate unit of an unaffiliated domes-
tic owner ceases to be a separate unit 
of its domestic owner, or when a sepa-
rate unit of an affiliated domestic 
owner ceases to be a separate unit with 
respect to its domestic owner and all 
other members of the affiliated domes-
tic owner’s consolidated group. In such 
a case, and except as provided in para-
graph (d)(2)(iii) of this section, a dual 
consolidated loss of the domestic owner 
attributable to such separate unit, that 
is subject to the domestic use limita-
tion of paragraph (b) of this section, 
shall be eliminated. For purposes of 
this paragraph (d)(1)(ii), a separate unit 
may cease to be a separate unit if, for 
example, such separate unit is termi-
nated, dissolved, liquidated, sold, or 
otherwise disposed of. See § 1.1503(d)– 
7(c) Example 21. 

(2) Exceptions—(i) Certain section 
368(a)(1)(F) reorganizations. Paragraph 
(d)(1)(i) of this section (relating to 
transactions described in section 
381(a)) shall not apply to a dual con-
solidated loss of a dual resident cor-
poration that undergoes a reorganiza-
tion described in section 368(a)(1)(F) in 
which the resulting corporation is a do-
mestic corporation. In such a case, the 
dual consolidated loss of the resulting 
corporation continues to be subject to 
the limitations of paragraphs (b) and 
(c) of this section, applied as if the re-
sulting corporation incurred the dual 
consolidated loss. 

(ii) Acquisition of a dual resident cor-
poration by another dual resident cor-
poration. If a dual resident corporation 
transfers its assets to another dual 
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resident corporation in a transaction 
described in section 381(a), and the 
transferee corporation is a resident of 
(or is taxed on its worldwide income 
by) the same foreign country of which 
the transferor was a resident (or was 
taxed on its worldwide income), then 
paragraph (d)(1)(i) of this section shall 
not apply with respect to dual consoli-
dated losses of the dual resident cor-
poration, and income generated by the 
transferee may be offset by the carry-
over dual consolidated losses of the 
transferor, subject to the limitations of 
paragraphs (b) and (c) of this section 
applied as if the transferee incurred the 
dual consolidated loss. Dual consoli-
dated losses of the transferor dual resi-
dent corporation may not, however, be 
used to offset income attributable to 
separate units or interests in trans-
parent entities owned by the transferee 
because they constitute domestic af-
filiates under § 1.1503(d)–1(b)(12)(iii) and 
(iv), respectively. 

(iii) Acquisition of a separate unit by a 
domestic corporation. This paragraph 
(d)(2)(iii) provides exceptions to the 
general rules in paragraphs (d)(1)(i) and 
(ii) of this section that eliminate the 
dual consolidated loss of a domestic 
owner that is attributable to a sepa-
rate unit following certain trans-
actions or events. The exceptions set 
forth in this paragraph (d)(2)(iii) shall 
only apply where a domestic owner 
transfers its assets to a domestic cor-
poration (transferee corporation) in a 
transaction described in section 381(a). 

(A) Acquisition by a corporation that is 
not a member of the same consolidated 
group—(1) General rule. If a domestic 
owner transfers either an individual 
separate unit or a combined separate 
unit to a transferee corporation that is 
not a member of its consolidated group 
in a transaction described in section 
381(a), and the transferee corporation, 
or a member of the transferee’s con-
solidated group, is a domestic owner of 
the transferred separate unit imme-
diately after the transaction, then 
paragraphs (d)(1)(i) and (ii) of this sec-
tion shall not apply to such transfer. In 
addition, income of the transferee, or a 
member of the transferee’s consoli-
dated group, that is attributable to the 
transferred separate unit may be offset 
by the carryover dual consolidated 

losses of the transferor domestic owner 
that were attributable to the trans-
ferred separate unit, subject to the lim-
itations of paragraphs (b) and (c) of 
this section applied as if the transferee 
incurred the dual consolidated losses 
and such losses were attributable to 
the separate unit. See § 1.1503(d)–7(c) 
Example 21. 

(2) Combination with separate units of 
the transferee. This paragraph 
(d)(2)(iii)(A)(2) applies to a transaction 
described in paragraph (d)(2)(iii)(A)(1) 
of this section where the transferred 
separate unit is combined with another 
separate unit of the transferee, or an-
other member of the transferee’s con-
solidated group, immediately after the 
transfer as provided under § 1.1503(d)– 
1(b)(4)(ii). In such a case, income gen-
erated by the transferee, or another 
member of the transferee’s consoli-
dated group, that is attributable to the 
combined separate unit may be offset 
by the carryover dual consolidated 
losses that were attributable to the 
transferred separate unit, subject to 
the limitations of paragraphs (b) and 
(c) of this section, applied as if the 
transferee incurred the dual consoli-
dated losses and such losses were at-
tributable to the combined separate 
unit. 

(B) Acquisition by a member of the same 
consolidated group. If an affiliated do-
mestic owner transfers its assets to an-
other member of its consolidated group 
in a transaction described in section 
381(a), and the transferee corporation 
or another member of such consoli-
dated group is a domestic owner of the 
separate unit to which the dual con-
solidated loss was attributable, then 
paragraphs (d)(1)(i) and (ii) of this sec-
tion shall not apply. In addition, in-
come generated by the transferee that 
is attributable to the transferred sepa-
rate unit may be offset by the carry-
over dual consolidated losses that were 
attributable to the transferred sepa-
rate unit, subject to the limitations of 
paragraphs (b) and (c) of this section, 
applied as if the transferee incurred the 
dual consolidated losses and such 
losses were attributable to the separate 
unit. See § 1.1503(d)–7(c) Example 21. 

(iv) Special rules for foreign insurance 
companies. See § 1.1503(d)–6(a) for addi-
tional limitations that apply where the 
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transferor is a foreign insurance com-
pany that is a dual resident corpora-
tion under § 1.1503(d)–1(b)(2)(ii). 

(e) Special rule denying the use of a 
dual consolidated loss to offset tainted in-
come—(1) In general. Dual consolidated 
losses incurred by a dual resident cor-
poration that are subject to the domes-
tic use limitation rule under paragraph 
(b) of this section shall not be used to 
offset income it earns after it ceases to 
be a dual resident corporation to the 
extent that such income is tainted in-
come. 

(2) Tainted income—(i) Definition. For 
purposes of paragraph (e)(1) of this sec-
tion, the term tainted income means— 

(A) Income or gain recognized on the 
sale or other disposition of tainted as-
sets; and 

(B) Income derived as a result of 
holding tainted assets. 

(ii) Income presumed to be derived from 
holding tainted assets. In the absence of 
evidence establishing the actual 
amount of income that is attributable 
to holding tainted assets, the portion 
of a corporation’s income in a par-
ticular taxable year that is treated as 
tainted income derived as a result of 
holding tainted assets shall be an 
amount equal to the corporation’s tax-
able income for the year (other than 
income described in paragraph 
(e)(2)(i)(A) of this section) multiplied 
by a fraction, the numerator of which 
is the fair market value of all tainted 
assets acquired by the corporation (de-
termined at the time such assets were 
so acquired) and the denominator of 
which is the fair market value of the 
total assets owned by the corporation 
at the end of such taxable year. To es-
tablish the actual amount of income 
that is attributable to holding tainted 
assets, documentation must be at-
tached to, and filed by the due date (in-
cluding extensions) of, the domestic 
corporation’s tax return or the consoli-
dated tax return of an affiliated group 
of which it is a member, as the case 
may be, for the taxable year in which 
the income is generated. See § 1.1503(d)– 
7(c) Example 22. 

(3) Tainted assets defined. For pur-
poses of paragraph (e)(2) of this section, 
tainted assets are any assets acquired 
by a domestic corporation in a non-
recognition transaction, as defined in 

section 7701(a)(45), any assets otherwise 
transferred to the corporation as a con-
tribution to capital, or any assets oth-
erwise received from a separate unit or 
a transparent entity owned by such do-
mestic corporation, at any time during 
the three taxable years immediately 
preceding the taxable year in which the 
corporation ceases to be a dual resident 
corporation or at any time thereafter. 

(4) Exceptions. Income derived from 
assets acquired by a domestic corpora-
tion shall not be subject to the limita-
tion described in paragraph (e)(1) of 
this section, and in addition shall not 
be treated as tainted assets as defined 
in paragraph (e)(3) of this section, if— 

(i) For the taxable year in which the 
assets were acquired, the corporation 
did not have a dual consolidated loss 
(or a carryforward of a dual consoli-
dated loss to such year); or 

(ii) The assets were acquired as re-
placement property in the ordinary 
course of business. 

(f) Computation of foreign tax credit 
limitation. If a dual consolidated loss is 
subject to the domestic use limitation 
rule under paragraph (b) of this sec-
tion, the consolidated group, unaffili-
ated dual resident corporation, or unaf-
filiated domestic owner shall compute 
its foreign tax credit limitation by ap-
plying the limitations of paragraph (c) 
of this section. Thus, the items consti-
tuting the dual consolidated loss are 
not taken into account until the year 
in which such items are absorbed. 

[T.D. 9315, 72 FR 12914, Mar. 19, 2007] 

§ 1.1503(d)–5 Attribution of items and 
basis adjustments. 

(a) In general. This section provides 
rules for determining the amount of in-
come or dual consolidated loss of a 
dual resident corporation. This section 
also provides rules for determining the 
income or dual consolidated loss at-
tributable to a separate unit, as well as 
the income or loss attributable to an 
interest in a transparent entity. Para-
graph (b) of this section provides rules 
with respect to dual resident corpora-
tions. Paragraph (c) of this section pro-
vides rules with respect to separate 
units and interests in transparent enti-
ties. These determinations are required 
for various purposes under section 
1503(d). For example, it is necessary for 
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