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(C) Limitation on reduction. The
amount of the reduction under para-
graphs (kK)(3)(ii)(A) and (B) of this sec-
tion for each failure to furnish infor-
mation required under this section will
not exceed the greater of $10,000, or the
gross income of the foreign partnership
for its tax year with respect to which
the failure occurred.

(D) Offset for dollar amount penalty im-
posed. The total amount of the reduc-
tion which, but for this paragraph
(k)(3)(ii)(D), may be made under this
paragraph (kK)(3)(ii) with respect to any
separate failure, may not exceed the
maximum amount of the reductions
that may be imposed, reduced (but not
below zero) by the dollar amount pen-
alty imposed by paragraph (kK)(3)(i) of
this section with respect to the failure.

(4) Reasonable cause limitation. The
time prescribed for filing a complete
Form 8865, and the beginning of the 90-
day period after the Commissioner or
the Commissioner’s delegate mails no-
tice under paragraphs (k)(3)(i)(B) and
(ii)(B) of this section, will be treated as
being not earlier than the last day on
which reasonable cause existed for fail-
ure to furnish the information. The
United States person may show reason-
able cause by providing a written
statement to the Commissioner’s dele-
gate having jurisdiction over the per-
son’s return to which the Form 8865
should have been attached, setting
forth the reasons for the failure to
comply. Whether a failure to comply
was due to reasonable cause will be de-
termined by the Commissioner, or the
Commissioner’s delegate, under all the
facts and circumstances.

(5) Statute of limitations. For excep-
tions to the limitations on assessment
in the event of a failure to provide in-
formation under section 6038, see sec-
tion 6501(c)(8).

(1) Effective date. Except as otherwise
provided, this section shall apply for
tax years of a foreign partnership end-
ing on or after December 31, 2000. For
tax years of a foreign partnership end-
ing before December 23, 2002, see
§1.6038-3(j) in effect prior to the amend-
ments made by T.D. 9033 (see 26 CFR
part 1 revised April 1, 2002).

[T.D. 8850, 64 FR 72550, Dec. 28, 1999, as
amended by T.D. 9033, 67 FR 78175, Dec. 23,
2002; T.D. 9065, 68 FR 39012, July 1, 2003]
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[T.D. 8353, 56 FR 28060, June 19, 1991]

§1.6038A-1 General requirements and
definitions.

(a) Purpose and scope. This section
and §§1.6038A—2 through 1.6038A-7 pro-
vide rules for certain foreign-owned
U.S. corporations and foreign corpora-
tions engaged in trade or business
within the United States (reporting
corporations) relating to information
that must be furnished, records that
must be maintained, and the authoriza-
tion of the reporting corporation to act
as agent for related foreign persons for
purposes of sections 7602, 7603, and 7604
that must be executed. Section
6038A(a) and this section require that a
reporting corporation furnish certain
information annually and maintain
certain records relating to transactions
between the reporting corporation and
certain related parties. This section
also provides definitions of terms used
in section 6038A. Section 1.6038A-2 pro-
vides guidance concerning the informa-
tion to be submitted and the filing of
the required return. Section 1.6038A-3
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provides guidance concerning the
maintenance of records. Section
1.6038A-4 provides guidance concerning
the application of the monetary pen-
alty for the failure either to furnish in-
formation or to maintain records. Sec-
tion 1.6038A-5 provides guidance con-
cerning the authorization of an agent
for purposes of sections 7602, 7603, and
7604. Section 1.6038A-6 provides guid-
ance concerning the failure to furnish
information requested by a summons.
Finally, §1.6038A-7 provides guidance
concerning the application of the non-
compliance penalty for failure by the
related party to authorize an agent or
by the reporting corporation to sub-
stantially comply with a summons.

(b) In general. A reporting corpora-
tion must furnish the information de-
scribed in §1.6038A-2 by filing an an-
nual information return (Form 5472 or
any successor), and must maintain
records as described in §1.6038A-3.

(c) Reporting corporation—(1) In gen-
eral. For purposes of section 6038A, a
reporting corporation is either a do-
mestic corporation that is 25-percent
foreign-owned as defined in paragraph
(c)(2) of this section, or a foreign cor-
poration that is 2b-percent foreign-
owned and engaged in trade or business
within the United States. After Novem-
ber 4, 1990, a foreign corporation en-
gaged in a trade or business within the
United States at any time during a
taxable year is a reporting corporation.
See section 6038C.

(2) 25-percent foreign-owned. A cor-
poration is 25-percent foreign-owned if
it has at least one direct or indirect 25-
percent foreign shareholder at any
time during the taxable year.

(3) 25-percent foreign shareholder—(i)
In general. A foreign person is a 25-per-
cent foreign shareholder of a corpora-
tion if the person owns at least 25 per-
cent of—

(A) The total voting power of all
classes of stock of the corporation enti-
tled to vote, or

(B) The total value of all classes of
stock of the corporation.

(i1) Total voting power and value. In
determining whether one foreign per-
son owns 25 percent of the total voting
power of all classes of stock of a cor-
poration entitled to vote or 25 percent
of the total value of all classes of stock
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