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it is disallowed or if the Commissioner 
does not act upon the claim within 6 
months from the date it is filed. 

(d) Application of decrease. (1) Each 
decrease determined by the Commis-
sioner in any previously determined 
tax which is affected by the carryback 
or any related adjustments shall first 
be applied against any unpaid amount 
of the tax with respect to which such 
decrease was determined. Such unpaid 
amount of tax may include one or more 
of the following: 

(i) An amount with respect to which 
the taxpayer is delinquent; 

(ii) An amount the time for payment 
of which has been extended under sec-
tion 6164 and which is due and payable 
on or after the date of the allowance of 
the decrease; and 

(iii) An amount (not including an 
amount the time for payment of which 
has been extended under section 6164) 
which is due and payable on or after 
the date of the allowance of the de-
crease. 

(2) In case the unpaid amount of tax 
includes more than one of such 
amounts, the Commissioner in his dis-
cretion, shall determine against which 
amount or amounts, and in what pro-
portion, the decrease is to be applied. 
In general, however, the decrease will 
be applied against any amounts de-
scribed in subparagraph (1) (i), (ii), and 
(iii) of this paragraph in the order 
named. If there are several amounts of 
the type described in subparagraph 
(1)(iii) of this paragraph, any amount 
of the decrease which is to be applied 
against such amount will be applied by 
assuming that the tax previously de-
termined minus the amount of the de-
crease to be so applied is ‘‘the tax’’ and 
that the taxpayer had elected to pay 
such tax in installments. The unpaid 
amount of tax against which a decrease 
may be applied under subparagraph (1) 
of this paragraph may not include any 
amount of tax for any taxable year 
other than the year of the decrease. 
After making such application, the 
Commissioner will credit any remain-
der of the decrease against any 
unsatisfied amount of any tax for the 
taxable year immediately preceding 
the taxable year of the net operating 
loss, capital loss, or unused investment 

credit, the time for payment of which 
has been extended under section 6164. 

(3) Any remainder of the decrease 
after such application and credits may, 
within the 90-day period, in the discre-
tion of the Commissioner, be credited 
against any tax or installment thereof 
then due from the taxpayer, and, if not 
so credited, shall be refunded to the 
taxpayer within such 90-day period. 

(e) Effective/applicability date. These 
regulations apply with respect to appli-
cations for tentative refund filed on or 
after August 27, 2007. 

[T.D. 6950, 33 FR 5358, Apr. 4, 1968, as amend-
ed by T.D. 7301, 39 FR 973, Jan. 4, 1974; T.D. 
9355, 72 FR 48934, 48934, Aug. 27, 2007; 72 FR 
56619, Oct. 4, 2007] 

§ 1.6411–3T Allowance of adjustments 
(temporary). 

(a) Time prescribed. The Commissioner 
shall act upon any application for a 
tentative carryback adjustment filed 
under section 6411(a) within a period of 
90 days from whichever of the following 
two dates is the later— 

(1) The date the application is filed; 
or 

(2) The last day of the month in 
which falls the last date prescribed by 
law (including any extension of time 
granted the taxpayer) for filing the re-
turn for the taxable year of the net op-
erating loss, net capital loss, or unused 
investment credit from which the 
carryback results. 

(b) Examination. Within the 90-day pe-
riod described in paragraph (a) of this 
section, the Commissioner shall make, 
to the extent deemed practicable with-
in this period, an examination of the 
application to discover omissions and 
errors of computation. The Commis-
sioner shall determine within this pe-
riod the decrease in tax previously de-
termined, affected by the carryback or 
any related adjustments, upon the 
basis of the application and examina-
tion. The decrease shall be determined 
in the same manner as that provided in 
section 1314(a) for the determination by 
the taxpayer of the decrease in taxes 
previously determined which must be 
set forth in the application for a ten-
tative carryback adjustment. The Com-
missioner, however, may correct any 

VerDate Mar<15>2010 08:00 May 10, 2010 Jkt 220096 PO 00000 Frm 00442 Fmt 8010 Sfmt 8010 Y:\SGML\220096.XXX 220096cp
ric

e-
se

w
el

l o
n 

D
S

K
H

W
C

L6
B

1P
R

O
D

 w
ith

 C
F

R



433 

Internal Revenue Service, Treasury § 1.6411–3T 

errors of computation or omissions dis-
covered upon examination of the appli-
cation. In determining the decrease in 
tax previously determined which is af-
fected by the carryback or any related 
adjustment, the Commissioner may 
correct any mathematical error ap-
pearing on the application and may 
likewise correct any modification re-
quired by the law and incorrectly made 
by the taxpayer in computing the net 
operating loss, net capital loss, or un-
used investment credit, the resulting 
carrybacks, or the net operating loss 
deduction, capital loss deduction, or in-
vestment credit allowable. If the re-
quired modification has not been made 
by the taxpayer and the Commissioner 
has the necessary information to make 
the modification within the 90-day pe-
riod, the Commissioner may, in the 
Commissioner’s discretion, make the 
modification. In determining the de-
crease, however, the Commissioner will 
not, for example, change the amount 
claimed on the return as a deduction 
for depreciation because the Commis-
sioner believes that the taxpayer has 
claimed an excessive amount; likewise, 
the Commissioner will not include in 
gross income any amount not so in-
cluded by the taxpayer, even though 
the Commissioner believes that the 
amount is subject to tax and properly 
should be included in gross income. 

(c) Disallowance in whole or in part. If 
the Commissioner finds that an appli-
cation for a tentative carryback ad-
justment contains material omissions 
or errors of computation, the Commis-
sioner may disallow such application in 
whole or in part without further ac-
tion. If, however, the Commissioner 
deems that any error of computation 
can be corrected within the 90-day pe-
riod, the Commissioner may do so and 
allow the application in whole or in 
part. The Commissioner’s determina-
tion as to whether the Commissioner 
can correct any error of computation 
within the 90-day period shall be con-
clusive. Similarly, the Commissioner’s 
action in disallowing, in whole or in 
part, any application for a tentative 
carryback adjustment shall be final 
and may not be challenged in any pro-
ceeding. The taxpayer may, however, 
file a claim for credit or refund under 
section 6402, and may maintain a suit 

based on the claim if it is disallowed or 
if the Commissioner does not act upon 
the claim within 6 months from the 
date it is filed. 

(d) Application of decrease. (1) Each 
decrease determined by the Commis-
sioner in any previously determined 
tax which is affected by the carryback 
or any related adjustments shall first 
be applied against any unpaid amount 
of the tax with respect to which such 
decrease was determined. The unpaid 
amount of tax may include one or more 
of the following: 

(i) An amount with respect to which 
the taxpayer is delinquent. 

(ii) An amount the time for payment 
of which has been extended under sec-
tion 6164 and which is due and payable 
on or after the date of the allowance of 
the decrease. 

(iii) An amount (not including an 
amount the time for payment of which 
has been extended under section 6164) 
which is due and payable on or after 
the date of the allowance of the de-
crease, including any assessed liabil-
ities, unassessed liabilities determined 
in a statutory notice of deficiency, 
unassessed liabilities identified in a 
proof of claim filed in a bankruptcy 
proceeding, and other unassessed li-
abilities in rare and unusual cir-
cumstances. 

(2) If the unpaid amount of tax in-
cludes more than one unpaid amount, 
the Commissioner in his discretion, 
shall determine against which amount 
or amounts, and in what proportion, 
the decrease is to be applied. In gen-
eral, however, the decrease will be ap-
plied against any amounts described in 
paragraphs (d)(1)(i) through (iii) of this 
section in the order named. If there are 
several amounts of the type described 
in paragraph (d)(1)(iii) of this section, 
any amount of the decrease which is to 
be applied against the amount will be 
applied by assuming that the tax pre-
viously determined minus the amount 
of the decrease to be so applied is ‘‘the 
tax’’ and that the taxpayer had elected 
to pay the tax in installments. The un-
paid amount of tax against which a de-
crease may be applied under paragraph 
(d)(1) of this section may not include 
any amount of tax for any taxable year 
other than the year of the decrease. 
After making the application, the 
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Commissioner will credit any remain-
der of the decrease against any 
unsatisfied amount of any tax for the 
taxable year immediately preceding 
the taxable year of the net operating 
loss, capital loss, or unused investment 
credit, the time for payment of which 
has been extended under section 6164. 

(3) Any remainder of the decrease 
after the application and credits may, 
within the 90-day period, in the discre-
tion of the Commissioner, be credited 
against any tax liability or installment 
thereof then due from the taxpayer (in-
cluding assessed liabilities, unassessed 
liabilities determined in a statutory 
notice of deficiency, unassessed liabil-
ities identified in a proof of claim filed 
in a bankruptcy proceeding, and other 
unassessed liabilities in rare and un-
usual circumstances), and, if not so 
credited, shall be refunded to the tax-
payer within the 90-day period. 

(e) Effective/applicability date. (1) 
These regulations apply with respect to 
applications for tentative refund filed 
on or after August 27, 2007. 

(2) The applicability of this section 
expires on or before August 24, 2010. 

[T.D. 9355, 72 FR 48935, Aug. 27, 2007] 

§ 1.6411–4 Consolidated groups. 
For further rules applicable to con-

solidated groups, see § 1.1502–78. For 
further rules applicable to consolidated 
groups that include insolvent financial 
institutions, see § 301.6402–7 of this 
chapter. 

[T.D. 8446, 57 FR 53034, Nov. 6, 1992] 

§ 1.6414–1 Credit or refund of tax with-
held on nonresident aliens and for-
eign corporations. 

(a) In general. Any withholding agent 
who for the calendar year pays more 
than the correct amount of: 

(1) Tax required to be withheld under 
chapter 3 of the Code, or 

(2) Interest, addition to the tax, addi-
tional amount, or penalty with respect 
to such tax, 

may file a claim for credit or refund of 
the overpayment in the manner and 
subject to the conditions stated in the 
Procedure and Administration Regula-
tions (Part 301 of this chapter) under 
section 6402, or may claim credit for 
the overpayment as provided in para-

graph (b) of this section. With respect 
to the payment of withholding tax 
under section 1446, this section shall 
only apply to a publicly traded part-
nership described in § 1.1446–4. See 
§ 1.1446–3(d)(2)(iv) for rules regarding re-
funds to a withholding agent under sec-
tion 1446. 

(b) Claim for credit on Form 1042. The 
withholding agent may claim credit of 
an overpayment described in paragraph 
(a) of this section for any calendar year 
by showing the amount of overpayment 
on the return on Form 1042 for such 
calendar year, which shall constitute a 
claim for credit under this paragraph. 
The claim for credit shall be evidenced 
by a statement on the return setting 
forth the amount determined as an 
overpayment and showing such other 
information as may be required by the 
instructions relating to the return. The 
amount claimed as a credit may be ap-
plied, to the extent it has not been ap-
plied under § 1.1461–2(b), by the with-
holding agent to reduce the amount of 
a payment or deposit of tax required by 
§ 1.1461–1 or § 1.6302–2(a) for any pay-
ment period occurring in the calendar 
year following the calendar year of 
overwithholding. The amount so 
claimed as a credit shall also be en-
tered on the annual return on Form 
1042 for the calendar year following the 
calendar year of overwithholding and 
shall be applied as a payment on ac-
count of the tax shown on such form. If 
the withholding agent files a claim for 
credit or refund of the overpayment on 
Form 843 in accordance with § 301.6402– 
2 of this chapter (Procedure and Ad-
ministration Regulations), or a claim 
for refund of the overpayment on Form 
1042 in accordance with § 301.6402–3 of 
such chapter, he may not claim credit 
for the overpayment under this para-
graph. 

(c) Overpayment of amounts actually 
withheld. No credit or refund to the 
withholding agent shall be allowed for 
the amount of any overpayment of tax 
which, after taking into account para-
graph (b) of § 1.1464–1, the withholding 
agent has actually withheld from an 
item of income under chapter 3 of the 
Code. 

(d) Effective/Applicability date. The 
last two sentences of paragraph (a) of 
this section shall apply to partnership 
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