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the date it is filed with the Internal 
Revenue Service to the date on which 
notice of the final determination with 
respect to the request is issued by the 
Internal Revenue Service, the request 
is withdrawn, or the request is other-
wise finally disposed of by the Internal 
Revenue Service. 

(2) Special rules. Except as provided in 
subparagraph (3) of this paragraph, the 
period provided by subparagraph (1) of 
this paragraph shall not end prior to 
the later of December 31, 1975, or the 
expiration of 30 days after— 

(i) The date on which a notice of final 
determination with respect to a re-
quest described in that subparagraph is 
issued by the Internal Revenue Service, 
or, where applicable, 

(ii) The date on which a judgment 
pursuant to section 7476 (relating to de-
claratory judgments) by the United 
States Tax Court in a case or con-
troversy involving such determination 
becomes final. 

(3) Overall limitation. The period pro-
vided by subparagraph (1) of this para-
graph shall not expire later than the 
last day (determined under section 
6501) for assessment of any tax imposed 
by the Internal Revenue Code with re-
spect to the taxable year of the em-
ployer immediately preceding the first 
day of such period. 

(Sec. 401(b), Internal Revenue Code of 1954, 88 
Stat. 943 (26 U.S.C. 401(b))) 

[T.D. 7377, 40 FR 44544, Sept. 29, 1975] 

§ 11.401(d)(1)–1 Nonbank trustees of 
trusts benefiting owner-employees. 

(a) Effective dates—(1) General rule. 
For a plan not in existence on January 
1, 1974, this section shall apply to the 
first plan year commencing after Sep-
tember 2, 1974, and all subsequent plan 
years. 

(2) Existing plans. For a plan in exist-
ence on January 1, 1974, this section 
shall apply to the first plan year com-
mencing after December 31, 1975, and 
all subsequent plan years. 

(b) In general. For plan years to 
which this section applies, the trustee 
of a trust described in § 1.401–12(c)(1)(i) 
may (notwithstanding § 1.401–12(c)) be a 
person other than a bank (within the 
meaning of section 401(d)(1)) if he dem-
onstrates to the satisfaction of the 
Commissioner that the manner in 

which he will administer trusts will be 
consistent with the requirements of 
section 401. Such demonstration must 
be made by a written application to the 
Commissioner of Internal Revenue, At-
tention: E:EP, Internal Revenue Serv-
ice, Washington, DC 20224. Such appli-
cation must meet the requirements set 
forth in paragraphs (c) to (g) of this 
section. 

(c) Fiduciary ability. The applicant 
must demonstrate in detail his ability 
to act within the accepted rules of fidu-
ciary conduct. Such demonstration 
must include the following elements of 
proof: 

(1) Continuity. (i) The applicant must 
assure the uninterrupted performance 
of its fiduciary duties notwithstanding 
the death or change of its owners. 
Thus, for example, there must be suffi-
cient diversity in the ownership of the 
applicant to ensure that the death or 
change of its owners will not interrupt 
the conduct of its business. Therefore, 
the applicant cannot be an individual. 

(ii) Sufficient diversity in the owner-
ship of an incorporated applicant 
means that individuals each of whom 
owns more than 20 percent of the vot-
ing stock in the applicant own, in the 
aggregate, no more than 50 percent of 
such stock. 

(iii) Sufficient diversity in the own-
ership of an applicant which is a part-
nership means that— 

(A) Individuals each of whom owns 
more than 20 percent of the profits in-
terest in the partnership own, in the 
aggregate, no more than 50 percent of 
such profits interest, and 

(B) Individuals each of whom owns 
more than 20 percent of the capital in-
terest in the partnership own, in the 
aggregate, no more than 50 percent of 
such capital interest. 

(iv) For purposes of this subpara-
graph, the ownership of stock and of 
capital and profits interests shall be 
determined in accordance with the 
rules for constructive ownership of 
stock provided in section 1563(e) and 
(f)(2). For this purpose, the rules for 
constructive ownership of stock pro-
vided in section 1563(e) and (f)(2). For 
this purpose, the rules for constructive 
ownership of stock provided in section 
1563(e) and (f)(2) shall apply to a capital 
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or profits interest in a partnership as if 
it were a stock interest. 

(2) Established location. The applicant 
must have an established place of busi-
ness in the United States where he is 
accessible during every business day. 

(3) Fiduciary experience. The applicant 
must have fiduciary experience or ex-
pertise sufficient to ensure that he will 
be able to perform his fiduciary duties. 
Evidence of fiduciary experience must 
include proof that a significant part of 
the business of the applicant consists 
of exercising fiduciary powers similar 
to those he will exercise if his applica-
tion is approved. Evidence of fiduciary 
expertise must include proof that the 
applicant employs personnel experi-
enced in the administration of fidu-
ciary powers similar to those he will 
exercise if his application is approved. 

(4) Fiduciary responsibility. The appli-
cant must assure compliance with the 
rules of fiduciary conduct set out in 
paragraph (f) of this section. 

(5) Financial responsibility. The appli-
cant must exhibit a high degree of sol-
vency commensurate with the obliga-
tions imposed by this section. Among 
the factors to be taken into account 
are the applicant’s net worth, his li-
quidity, and his ability to pay his debts 
as they come due. 

(d) Capacity to account. The applicant 
must demonstrate in detail his experi-
ence and competence with respect to 
accounting for the interests of a large 
number of individuals (including calcu-
lating and allocating income earned 
and paying out distributions to pay-
ees). Examples of accounting for the 
interests of a large number of individ-
uals include accounting for the inter-
ests of a large number of shareholders 
in a regulated investment company and 
accounting for the interests of a large 
number of variable annuity contract 
holders. 

(e) Fitness to handle funds—(1) In gen-
eral. The applicant must demonstrate 
in detail his experience and com-
petence with respect to other activities 
normally associated with the handling 
of retirement funds. 

(2) Examples. Examples of activities 
normally associated with the handling 
of retirement funds include: 

(i) To receive, issue receipts for, and 
safely keep securities; 

(ii) To collect income; 
(iii) To execute such ownership cer-

tificates, to keep such records, make 
such returns, and render such state-
ments as are required for Federal tax 
purposes; 

(iv) To give proper notification re-
garding all collections; 

(v) To collect matured or called prin-
cipal and properly report all such col-
lections; 

(vi) To exchange temporary for defin-
itive securities; 

(vii) To give proper notification of 
calls, subscription rights, defaults in 
principal or interest, and the formation 
of protective committees; 

(viii) To buy, sell, receive, or deliver 
securities on specific directions. 

(f) Rules of fiduciary conduct—(1) Ad-
ministration of fiduciary powers. The ap-
plicant must demonstrate that under 
applicable regulatory requirements, 
corporate or other governing instru-
ments, or its established operating pro-
cedures: 

(i)(A) The owners or directors of the 
applicant will be responsible for the 
proper exercise of fiduciary powers by 
the applicant. Thus, all matters perti-
nent thereto, including the determina-
tion of policies, the investment and 
disposition of property held in a fidu-
ciary capacity, and the direction and 
review of the actions of all employees 
utilized by the applicant in the exer-
cise of his fiduciary powers, will be the 
responsibility of the owners or direc-
tors. In discharging this responsibility, 
the owners or directors may assign to 
designated employees, by action duly 
recorded, the administration of such of 
the applicant’s fiduciary powers as 
may be proper to assign. 

(B) A written record will be made of 
the acceptance and of the relinquish-
ment or closing out of all fiduciary ac-
counts, and of the assets held for each 
account. 

(C) At least once during each period 
of 12 months all the assets held in or 
for each fiduciary account where the 
applicant has investment responsibil-
ities will be reviewed to determine the 
advisability of retaining or disposing of 
such assets. 

(ii) All employees taking part in the 
performance of the applicant’s fidu-
ciary duties will be adequately bonded. 
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Nothing in this subdivision shall re-
quire any person to be bonded in con-
travention of section 412(d) of the Em-
ployee Retirement Income Security 
Act of 1974 (29 U.S.C. 1112(d)). 

(iii) The applicant will designate, em-
ploy, or retain legal counsel who will 
be readily available to pass upon fidu-
ciary matters and to advise the appli-
cant. 

(iv) In order to segregate the per-
formance of his fiduciary duties from 
other business activities, the applicant 
will maintain a separate trust division 
under the immediate supervision of an 
individual designated for that purpose. 
The trust division may utilize the per-
sonnel and facilities of other divisions 
of the applicant, and other divisions of 
the applicant may utilize the personnel 
and facilities of the trust division, as 
long as the separate identity of the 
trust division is preserved. 

(2) Adequacy of net worth. (i) Not less 
frequently than once during each cal-
endar year the applicant will deter-
mine the value of the assets held by 
him in trust. Such assets will be valued 
at their current value, except that the 
assets of an employee benefit plan to 
which section 103(b)(3)(A) of the Em-
ployee Retirement Income Security 
Act of 1974 (29 U.S.C. 1023(b)(3)(A)) ap-
plies will be considered to have the 
value stated in the most recent annual 
report of the plan. 

(ii) No fiduciary account will be ac-
cepted by the applicant unless his net 
worth (determined as of the end of the 
most recent taxable year) exceeds the 
greater of— 

(A) $100,000, or 
(B) Four percent of the value of all of 

the assets held by the applicant in 
trust (determined as of the most recent 
valuation date). 

(iii) The applicant will take whatever 
lawful steps are necessary (including 
the relinquishment of fiduciary ac-
counts) to ensure that his net worth 
(determined as of the close of each tax-
able year) exceeds the greater of— 

(A) $50,000, or 
(B) Two percent of the value of all of 

the assets held by the applicant in 
trust (determined as of the most recent 
valuation date). 

(3) Audits. (i) The applicant will at 
least once during each period of 12 

months cause detailed audits of the fi-
duciary books and records to be made 
by an independent qualified public ac-
countant, and at such time will ascer-
tain whether the fiduciary accounts 
have been administered in accordance 
with law, this section, and sound fidu-
ciary principles. Such audits shall be 
conducted in accordance with gen-
erally accepted auditing standards, and 
shall involve such tests of the fiduciary 
books and records of the applicant as 
are considered necessary by the inde-
pendent qualified public accountant. 

(ii) In the case of an applicant who is 
regulated, supervised, and subject to 
periodic examination by a State or 
Federal agency, such applicant may 
adopt an adequate continuous audit 
system in lieu of the periodic audits re-
quired by paragraph (f)(3)(i) of this sec-
tion. 

(iii) A report of the audits and exami-
nations required under this subpara-
graph, together with the action taken 
thereon, will be noted in the fiduciary 
records of the applicant. 

(4) Funds awaiting investment or dis-
tribution. Funds held in a fiduciary ca-
pacity by the applicant awaiting in-
vestment or distribution will not be 
held uninvested or undistributed any 
longer than is reasonable for the proper 
management of the account. 

(5) Custody of investments. (i) Except 
for investments pooled in a common 
investment fund in accordance with 
the provisions of paragraph (f)(6) of 
this section, the investments of each 
account will not be commingled with 
any other property. 

(ii) Fiduciary assets requiring safe-
keeping will be deposited in an ade-
quate vault. A permanent record will 
be kept of fiduciary assets deposited in 
or withdrawn from the vault. 

(6) Common investment funds. Where 
not in contravention of local law the 
assets of an account may be pooled in 
a common investment fund (as defined 
in paragraph (f)(8)(iii) of this section) 
which must be administered as follows: 

(i) Each common investment fund 
must be established and maintained in 
accordance with a written agreement, 
containing appropriate provisions as to 
the manner in which the fund is to be 
operated, including provisions relating 
to the investment powers and a general 
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statement of the investment policy of 
the applicant with respect to the fund; 
the allocation of income, profits and 
losses; the terms and conditions gov-
erning the admission or withdrawal of 
participations in the fund; the auditing 
of accounts of the applicant with re-
spect to the fund; the basis and method 
of valuing assets in the fund, setting 
forth specific criteria for each type of 
asset; the minimum frequency for valu-
ation of assets of the fund; the period 
following each such valuation date dur-
ing which the valuation may be made 
(which period in usual circumstances 
may not exceed 10 business days); the 
basis upon which the fund may be ter-
minated; and such other matters as 
may be necessary to define clearly the 
rights of participants in the fund. A 
copy of the agreement must be avail-
able at the principal office of the appli-
cant for inspection during all business 
hours, and upon request a copy of the 
agreement must be furnished to any in-
terested person. 

(ii) All participations in the common 
investment fund must be on the basis 
of a proportionate interest in all of the 
assets. 

(iii) Not less frequently than once 
during each period of 3 months appli-
cant must determine the value of the 
assets in the fund as of the date set for 
the valuation of assets. No participa-
tion may be admitted to or withdrawn 
from the fund except (A) on the basis of 
such valuation and (B) as of such valu-
ation date. No participation may be ad-
mitted to or withdrawn from the fund 
unless a written request for or notice 
of intention of taking such action has 
been entered on or before the valuation 
date in the fiduciary records of the ap-
plicant. No request or notice may be 
canceled or countermanded after the 
valuation date. 

(iv)(A) The applicant must at least 
once during each period of 12 months 
cause an adequate audit to be made of 
the common investment fund by a 
qualified public accountant. 

(B) The applicant must at least once 
during each period of 12 months pre-
pare a financial report of the fund 
which, based upon the above audit, 
must contain a list of investments in 
the fund showing the cost and current 
market value of each investment; a 

statement for the period since the pre-
vious report showing purchases, with 
cost; sales, with profit or loss and any 
other investment changes; income and 
disbursements; and an appropriate no-
tation as to any investments in de-
fault. 

(C) The applicant must transmit and 
certify the accuracy of the financial re-
port to the administrator of each plan 
participating in the common invest-
ment fund within 120 days after the end 
of the plan year. 

(v) When participations are with-
drawn from a common investment 
fund, distributions may be made in 
cash or ratably in kind, or partly in 
cash and partly in kind, provided that 
all distributions as of any one valu-
ation date must be made on the same 
basis. 

(vi) If for any reason an investment 
is withdrawn in kind from a common 
investment fund for the benefit of all 
participants in the fund at the time of 
such withdrawal and such investment 
is not distributed ratably in kind, it 
must be segregated and administered 
or realized upon for the benefit ratably 
of all participants in the common in-
vestment fund at the time of with-
drawal. 

(7) Books and records. (i) The appli-
cant must keep his fiduciary records 
separate and distinct from other 
records. All fiduciary records must be 
so kept and retained for as long as the 
contents thereof may become material 
in the administration of any internal 
revenue law. The fiduciary records 
must contain full information relative 
to each account. 

(ii) The applicant must keep an ade-
quate record of all pending litigation 
to which he is a party in connection 
with the exercise of fiduciary powers. 

(8) Definitions. For purposes of this 
paragraph and paragraph (c)(5) of this 
section— 

(i) The term ‘‘account’’ or ‘‘fiduciary 
account’’ means a trust described in 
section 401(a) (including a custodial ac-
count described in section 401(f)), a cus-
todial account described in section 
403(b)(7), or an individual retirement 
account described in section 408(a) (in-
cluding a custodial account described 
in section 408(h)). 

VerDate Nov<24>2008 16:00 Apr 21, 2010 Jkt 220097 PO 00000 Frm 00177 Fmt 8010 Sfmt 8010 Q:\26\26V14.TXT ofr150 PsN: PC150



168 

26 CFR Ch. I (4–1–10 Edition) § 11.401(d)(1)–1 

(ii) The term ‘‘administrator’’ means 
an administrator as defined in section 
3(16)(A) of the Employee Retirement 
Income Security Act of 1974, 29 U.S.C. 
1002(16)(A). 

(iii) The term ‘‘common investment 
fund’’ means a trust which satisfied the 
following requirements: 

(A) The trust consists of all or part of 
the assets of several accounts which 
have been established with the appli-
cant, and 

(B) The trust is described in section 
401(a) and exempt from tax under sec-
tion 501(a), or is a common investment 
fund described in § 1.408–2(b)(5) (as pub-
lished with notice of proposed rule-
making in the FEDERAL REGISTER on 
February 21, 1975, at 40 FR 7661), or 
both. 

(iv) The term ‘‘employee benefit 
plan’’ means an employee benefit plan 
as defined in section 3(2) of the Em-
ployee Retirement Income Security 
Act of 1974, 29 U.S.C. 1002(2). 

(v) The term ‘‘fiduciary records’’ 
means all matters which are written, 
transcribed, recorded, received or oth-
erwise come into the possession of the 
applicant and are necessary to preserve 
information concerning the acts and 
events relevant to the fiduciary activi-
ties of the applicant. 

(vi) The term ‘‘qualified public ac-
countant’’ means a qualified public ac-
countant as defined in section 
103(a)(3)(D) of the Employee Retire-
ment Income Security Act of 1974, 29 
U.S.C. 1023(a)(3)(D). 

(vii) The term ‘‘net worth’’ means 
the amount of the applicant’s assets 
less the amount of his liabilities, as de-
termined in accordance with generally 
accepted accounting principles. 

(g) Special rules—(1) Passive trustee. (i) 
An applicant who undertakes to act 
only as a passive trustee may be re-
lieved of one or more of the require-
ments of this section upon clear and 
convincing proof that such require-
ments are not germane, under all the 
facts and circumstances, to the manner 
in which he will administer any trust. 
A trustee is a passive trustee only if 
under the written trust instrument he 
has no discretion to direct the invest-
ment of the trust funds or any other 
aspect of the business administration 
of the trust, but is merely authorized 

to acquire and hold particular invest-
ments specified by the trust instru-
ment. Thus, for example, in the case of 
an applicant who undertakes merely to 
acquire and hold the stock of a single 
regulated investment company, the re-
quirements of paragraphs (f)(1)(i)(C), 
(1)(iv), and (6) of this section shall not 
apply and no negative inference shall 
be drawn from the applicant’s failure 
to demonstrate his experience or com-
petence with respect to the activities 
described in paragraph (e)(2)(v) to (viii) 
of this section. 

(ii) The determination letter issued 
to an applicant who is approved by rea-
son of this subparagraph shall state 
that the applicant is authorized to act 
only as a passive trustee. 

(2) Federal or State regulation. Evi-
dence that an applicant is subject to 
Federal or State regulation with re-
spect to one or more relevant factors 
shall be given weight in proportion to 
the extent that such regulatory stand-
ards are consonant with the require-
ments of section 401. 

(3) Savings account. (i) An applicant 
will be approved to act as trustee under 
this subparagraph if the following re-
quirements are satisfied: 

(A) The applicant is a credit union, 
industrial loan company, savings and 
loan association, or other financial in-
stitution designated by the Commis-
sioner; 

(B) The investment of the trust as-
sets will be solely in deposits in the ap-
plicant; 

(C) Deposits in the applicant are in-
sured (up to the dollar limit prescribed 
by applicable law) by an agency or in-
strumentality of the United States or a 
State. 

(ii) Any applicant who satisfies the 
requirements of this subparagraph is 
hereby approved, and (notwithstanding 
paragraph (b) of this section) is not re-
quired to submit a written application. 
This approval takes effect on the first 
day after December 22, 1976, on which 
the applicant satisfies the require-
ments of this subparagraph, and con-
tinues in effect for so long as the appli-
cant continues to satisfy those require-
ments. 

(4) Notification of Commissioner. The 
applicant must notify the Commis-
sioner in writing of any change which 
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affects the continuing accuracy of any 
representation made in the application 
required by this section, whether the 
change occurs before or after the appli-
cant receives a determination letter. 
Such notification must be addressed to 
Commissioner of Internal Revenue, At-
tention: E:EP, Internal Revenue Serv-
ice, Washington, DC 20224. 

(5) Substitution of trustee. No appli-
cant shall be approved unless he under-
takes to act as trustee only under trust 
instruments which contain a provision 
to the effect that the employer is to 
substitute another trustee upon notifi-
cation by the Commissioner that such 
substitution is required because the ap-
plicant has failed to comply with the 
requirements of this section or is not 
keeping such records, or making such 
returns, or rendering such statements 
as are required by forms or regulations. 

(6) Revocation. Approval of the appli-
cation required by this section may be 
revoked for any good and sufficient 
reason. 

(Sec. 401(d)(1) and Internal Revenue Code of 
1954 (88 Stat. 939 26 U.S.C. 401)) 

[T.D. 7383, 40 FR 48509, Oct. 16, 1975 as amend-
ed by T.D. 7448, 41 FR 55510, Dec. 21, 1976] 

§ 11.402(e)(4)(A)–1 Lump sum distribu-
tions in the case of an employee 
who has separated from service. 

(a) Balance to the credit of an em-
ployee. Section 402(e)(4)(A) provides 
that in order for a distribution or pay-
ment from a qualified plan to be a 
lump sum distribution, the distribution 
or payment must represent the em-
ployee’s balance under the plan. The 
employee’s balance does not include 
any amount which is forfeited under 
the plan (even though the amount may 
be reinstated) as of the close of the tax-
able year of the recipient within which 
the distribution is made. In addition, 
in the case of an employee who has sep-
arated from service, the employee’s 
balance does not include an amount 
which is subject to forfeiture not later 
than the close of the plan year within 
which the employee incurs a one-year 
break in service (within the meaning of 
section 411) if— 

(1) By reason of the break in service, 
the amount is actually forfeited at or 
prior to the close of that plan year, and 

(2) The break in service occurs within 
25 months after the employee’s separa-
tion from service. In the case of a plan 
which uses the elapsed time method of 
crediting service, the break in service 
may occur within 25 months of the em-
ployee’s severance from service. See 
Department of Labor regulations relat-
ing to the elapsed time method for the 
date an employee severs from service. 

An employee may assume that an 
amount subject to forfeiture will be 
treated as forfeited by the date pre-
scribed in paragraphs (a) (1) and (2) of 
this section if, under the plan, for-
feiture will occur not later than that 
date. Therefore, he may assume that a 
distribution is a lump sum distribution 
at the time it is made, if the other re-
quirements for lump sum distributions 
are satisfied. However, if the amount is 
not forfeited by that date, the amount 
will be taken into account in deter-
mining the balance to the credit of the 
employee. Accordingly, the distribu-
tion will not be a lump sum distribu-
tion because it did not include the em-
ployee’s entire balance under the plan. 

(b) Rollover contribution. As described 
in paragraph (a) of this section, an em-
ployee may assume that a distribution 
is a lump sum distribution even though 
part of the balance of his account has 
not been forfeited at the time the dis-
tribution is made. He may then roll the 
distribution over as a contribution to 
an individual retirement arrangement 
pursuant to section 402(a)(5) or 
403(a)(4). It may be subsequently deter-
mined that the distribution was not a 
lump sum distribution because an 
amount subject to forfeiture was not in 
fact forfeited within the time required 
in paragraph (a) of this section. In that 
case, the contribution will be an excess 
contribution to the individual retire-
ment arrangement, deemed made in 
the first taxable year of the employee 
in which it can be determined that an 
amount subject to forfeiture will not 
be forfeited. 

(c) Effective date. This section is ef-
fective for distributions made in tax-
able years of recipients beginning after 
December 31, 1973. 

[T.D. 7488, 42 FR 27882, June 1, 1977] 
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