
740 

26 CFR Ch. I (4–1–10 Edition) § 26.2611–1 

trust on October 1, 1985, but before T’s death, 
the $100,000 is treated as an addition to the 
trust and a proportionate amount of the 
trust is subject to chapter 13. 

Example 3. Pour over to a revocable trust. T 
and S are the settlors of separate revocable 
trusts with equal values. Both trusts were 
established for the benefit of skip persons (as 
defined in section 2613). S dies on December 
1, 1985, and under the provisions of S’s trust, 
the principal pours over into T’s trust. If T 
dies before January 1, 1987, the entire trust is 
excluded under paragraph (b)(2) of this sec-
tion from the operation of chapter 13. If T 
dies after December 31, 1986, the entire trust 
is subject to the generation-skipping trans-
fer tax provisions because T’s trust is not a 
trust described in paragraph (b)(1) or (2) of 
this section. In the latter case, the fact that 
S died before January 1, 1987, is irrelevant 
because the principal of S’s trust was added 
to a trust that never qualified under the 
transition rules of paragraph (b)(1) or (2) of 
this section. 

Example 4. Pour over to exempt trust. Assume 
the same facts as in Example 3, except upon 
the death of S on December 1, 1985, S’s trust 
continues as an irrevocable trust and that 
the principal of T’s trust is to be paid over 
upon T’s death to S’s trust. Again, if T dies 
before January 1, 1987, S’s entire trust falls 
within the provisions of paragraph (b)(2) of 
this section. However, if T dies after Decem-
ber 31, 1986, the pour-over is considered an 
addition to the trust. Therefore, S’s trust is 
not a trust excluded under paragraph (b)(2) 
of this section because an addition is made 
to the trust. 

Example 5. Lapse of a general power of ap-
pointment. S, the spouse of the settlor of an 
irrevocable trust that was created in 1980, 
had, on September 25, 1985, a general power 
of appointment over the trust assets. The 
trust provides that should S fail to exercise 
the power of appointment the property is to 
remain in the trust. On October 21, 1986, S 
executed a will under which S failed to exer-
cise the power of appointment. If S dies be-
fore January 1, 1987, without having exer-
cised the power in a manner which results in 
the creation of, or increase in the amount of, 
a generation-skipping transfer (or amended 
the will in a manner that results in the cre-
ation of, or increase in the amount of, a gen-
eration-skipping transfer), transfers pursu-
ant to the trust or the will are not subject to 
chapter 13 because the trust is an irrevocable 
trust and the will qualifies under paragraph 
(b)(2) of this section. 

Example 6. Lapse of general power of appoint-
ment held by intestate decedent. Assume the 
same facts as in Example 5, except on October 
22, 1986, S did not have a will and that S dies 
after that date. Upon S’s death, or upon the 
prior exercise or release of the power, the 
value of the entire trust is treated as having 
been distributed to S, and S is treated as 

having made an addition to the trust in the 
amount of the entire principal. Any distribu-
tion or termination pursuant to the trust oc-
curring after S’s death is subject to chapter 
13. It is immaterial whether S’s death occurs 
before January 1, 1987, since paragraph (b)(2) 
of this section is only applicable where a will 
or revocable trust was executed before Octo-
ber 22, 1986. 

(c) Additional effective dates. Except as 
otherwise provided, the regulations 
under §§ 26.2611–1, 26.2612–1, 26.2613–1, 
26.2632–1, 26.2641–1, 26.2642–1, 26.2642–2, 
26.2642–3, 26.2642–4, 26.2642–5, 26.2652–1, 
26.2652–2, 26.2653–1, 26.2654–1, 26.2663–1, 
and 26.2663–2 are effective with respect 
to generation-skipping transfers as de-
fined in § 26.2611–1 made on or after De-
cember 27, 1995. However, taxpayers 
may, at their option, rely on these reg-
ulations in the case of generation-skip-
ping transfers made, and trusts that 
became irrevocable, after December 23, 
1992, and before December 27, 1995. The 
last four sentences in paragraph 
(b)(1)(i) of this section are applicable 
on and after November 18, 1999. 

[T.D. 8644, 60 FR 66903, Dec. 27, 1995; 61 FR 
29653, June 12, 1996, as amended at 61 FR 
43656, Aug. 26, 1996; T.D. 8912, 65 FR 79738, 
Dec. 20, 2000; 66 FR 11108, Feb. 22, 2001; 66 FR 
12834, Feb. 28, 2001; T.D. 9102, 69 FR 21, Jan. 
2, 2004] 

§ 26.2611–1 Generation-skipping trans-
fer defined. 

A generation-skipping transfer (GST) 
is an event that is either a direct skip, 
a taxable distribution, or a taxable ter-
mination. See § 26.2612–1 for the defini-
tion of these terms. The determination 
as to whether an event is a GST is 
made by reference to the most recent 
transfer subject to the estate or gift 
tax. See § 26.2652–1(a)(2) for determining 
whether a transfer is subject to Federal 
estate or gift tax. 

§ 26.2612–1 Definitions. 
(a) Direct skip. A direct skip is a 

transfer to a skip person that is subject 
to Federal estate or gift tax. If prop-
erty is transferred to a trust, the trans-
fer is a direct skip only if the trust is 
a skip person. Only one direct skip oc-
curs when a single transfer of property 
skips two or more generations. See 
paragraph (d) of this section for the 
definition of skip person. See § 26.2652– 
1(b) for the definition of trust. See 
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§ 26.2632–1(c)(4) for the time that a di-
rect skip occurs if the transferred prop-
erty is subject to an estate tax inclu-
sion period. 

(b) Taxable termination—(1) In general. 
Except as otherwise provided in this 
paragraph (b), a taxable termination is 
a termination (occurring for any rea-
son) of an interest in trust unless— 

(i) A transfer subject to Federal es-
tate or gift tax occurs with respect to 
the property held in the trust at the 
time of the termination; 

(ii) Immediately after the termi-
nation, a person who is not a skip per-
son has an interest in the trust; or 

(iii) At no time after the termination 
may a distribution, other than a dis-
tribution the probability of which oc-
curring is so remote as to be negligible 
(including a distribution at the termi-
nation of the trust) be made from the 
trust to a skip person. For this pur-
pose, the probability that a distribu-
tion will occur is so remote as to be 
negligible only if it can be ascertained 
by actuarial standards that there is 
less than a 5 percent probability that 
the distribution will occur. 

(2) Partial termination. If a distribu-
tion of a portion of trust property is 
made to a skip person by reason of a 
termination occurring on the death of 
a lineal descendant of the transferor, 
the termination is a taxable termi-
nation with respect to the distributed 
property. 

(3) Simultaneous terminations. A simul-
taneous termination of two or more in-
terests creates only one taxable termi-
nation. 

(c) Taxable distribution—(1) In general. 
A taxable distribution is a distribution 
of income or principal from a trust to 
a skip person unless the distribution is 
a taxable termination or a direct skip. 
If any portion of GST tax (including 
penalties and interest thereon) imposed 
on a distributee is paid from the dis-
tributing trust, the payment is an ad-
ditional taxable distribution to the dis-
tributee. For purposes of chapter 13, 
the additional distribution is treated 
as having been made on the last day of 
the calendar year in which the original 
taxable distribution is made. If Federal 
estate or gift tax is imposed on any in-
dividual with respect to an interest in 
property held by a trust, the interest in 

property is treated as having been dis-
tributed to the individual to the extent 
that the value of the interest is subject 
to Federal estate or gift tax. See 
§ 26.2652–1(a)(6) Example 5, regarding the 
treatment of the lapse of a power of ap-
pointment as a transfer to a trust. 

(2) Look-through rule not to apply. 
Solely for purposes of determining 
whether any transfer from a trust to 
another trust is a taxable distribution, 
the rules of section 2651(e)(2) do not 
apply. If the transferring trust and the 
recipient trust have the same trans-
feror, see § 26.2642–4(a) (1) and (2) for 
rules for recomputing the applicable 
fraction of the recipient trust. 

(d) Skip person. A skip person is— 
(1) An individual assigned to a gen-

eration more than one generation 
below that of the transferor (deter-
mined under the rules of section 2651); 
or 

(2) A trust if— 
(i) All interests in the trust are held 

by skip persons; or 
(ii) No person holds an interest in the 

trust and no distributions, other than a 
distribution the probability of which 
occurring is so remote as to be neg-
ligible (including distributions at the 
termination of the trust), may be made 
after the transfer to a person other 
than a skip person. For this purpose, 
the probability that a distribution will 
occur is so remote as to be negligible 
only if it can be ascertained by actu-
arial standards that there is less than a 
5 percent probability that the distribu-
tion will occur. 

(e) Interest in trust—(1) In general. An 
interest in trust is an interest in prop-
erty held in trust as defined in section 
2652(c) and these regulations. An inter-
est in trust exists if a person— 

(i) Has a present right to receive 
trust principal or income; 

(ii) Is a permissible current recipient 
of trust principal or income and is not 
described in section 2055(a); or 

(iii) Is described in section 2055(a) 
and the trust is a charitable remainder 
annuity trust or unitrust (as defined in 
section 664(d)) or a pooled income fund 
(as defined in section 642(c)(5)). 

(2) Exceptions—(i) Support obligations. 
In general, an individual has a present 
right to receive trust income or prin-
cipal if trust income or principal may 
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be used to satisfy the individual’s sup-
port obligations. However, an indi-
vidual does not have an interest in a 
trust merely because a support obliga-
tion of that individual may be satisfied 
by a distribution that is either within 
the discretion of a fiduciary or pursu-
ant to provisions of local law substan-
tially equivalent to the Uniform Gifts 
(Transfers) to Minors Act. 

(ii) Certain interests disregarded. An 
interest which is used primarily to 
postpone or avoid the GST tax is dis-
regarded for purposes of chapter 13. An 
interest is considered as used primarily 
to postpone or avoid the GST tax if a 
significant purpose for the creation of 
the interest is to postpone or avoid the 
tax. 

(3) Disclaimers. An interest does not 
exist to the extent it is disclaimed pur-
suant to a disclaimer that constitutes 
a qualified disclaimer under section 
2518. 

(f) Examples. The following examples 
illustrate the provisions of this sec-
tion. 

Example 1. Direct skip. T gratuitously con-
veys Blackacre to T’s grandchild. Because 
the transfer is a transfer to a skip person of 
property subject to Federal gift tax, it is a 
direct skip. 

Example 2. Direct skip of more than one gen-
eration. T gratuitously conveys Blackacre to 
T’s great-grandchild. The transfer is a direct 
skip. Only one GST tax is imposed on the di-
rect skip although two generations are 
skipped by the transfer. 

Example 3. Withdrawal power in trust. T 
transfers $50,000 to a new trust providing 
that trust income is to be paid to T’s child, 
C, for life and, on C’s death, the trust prin-
cipal is to be paid to T’s descendants. Under 
the terms of the trust, T grants four grand-
children the right to withdraw $10,000 from 
the trust for a 60 day period following the 
transfer. Since C, who is not a skip person, 
has an interest in the trust, the trust is not 
a skip person. T’s transfer to the trust is not 
a direct skip. 

Example 4. Taxable termination. T estab-
lishes an irrevocable trust under which the 
income is to be paid to T’s child, C, for life. 
On the death of C, the trust principal is to be 
paid to T’s grandchild, GC. Since C has an in-
terest in the trust, the trust is not a skip 
person and the transfer to the trust is not a 
direct skip. If C dies survived by GC, a tax-
able termination occurs at C’s death because 
C’s interest in the trust terminates and 
thereafter the trust property is held by a 
skip person who occupies a lower generation 
than C. 

Example 5. Direct skip of property held in 
trust. T establishes a testamentary trust 
under which the income is to be paid to T’s 
surviving spouse, S, for life and the remain-
der is to be paid to a grandchild of T and S. 
T’s executor elects to treat the trust as 
qualified terminable interest property under 
section 2056(b)(7). The transfer to the trust is 
not a direct skip because S, a person who is 
not a skip person, holds a present right to re-
ceive income from the trust. Upon S’s death, 
the trust property is included in S’s gross es-
tate under section 2044 and passes directly to 
a skip person. The GST occurring at that 
time is a direct skip because it is a transfer 
subject to chapter 11. The fact that the in-
terest created by T is terminated at S’s 
death is immaterial because S becomes the 
transferor at the time of the transfer subject 
to chapter 11. 

Example 6. Taxable termination. T estab-
lishes an irrevocable trust for the benefit of 
T’s child, C, T’s grandchild, GC, and T’s 
great-grandchild, GGC. Under the terms of 
the trust, income and principal may be dis-
tributed to any or all of the living bene-
ficiaries at the discretion of the trustee. 
Upon the death of the second beneficiary to 
die, the trust principal is to be paid to the 
survivor. C dies first. A taxable termination 
occurs at that time because, immediately 
after C’s interest terminates, all interests in 
the trust are held by skip persons (GC and 
GGC). 

Example 7. Taxable termination resulting from 
distribution. The facts are the same as in Ex-
ample 6, except twenty years after C’s death 
the trustee exercises its discretionary power 
and distributes the entire principal to GGC. 
The distribution results in a taxable termi-
nation because GC’s interest in the trust ter-
minates as a result of the distribution of the 
entire trust property to GGC, a skip person. 
The result would be the same if the trustee 
retained sufficient funds to pay the GST tax 
due by reason of the taxable termination, as 
well as any expenses of winding up the trust. 

Example 8. Simultaneous termination of inter-
ests of more than one beneficiary. T establishes 
an irrevocable trust for the benefit of T’s 
child, C, T’s grandchild, GC, and T’s great- 
grandchild, GGC. Under the terms of the 
trust, income and principal may be distrib-
uted to any or all of the living beneficiaries 
at the discretion of the trustee. Upon the 
death of C, the trust property is to be dis-
tributed to GGC if then living. If C is sur-
vived by both GC and GGC, both C’s and GC’s 
interests in the trust will terminate on C’s 
death. However, because both interests will 
terminate at the same time and as a result 
of one event, only one taxable termination 
occurs. 

Example 9. Partial taxable termination. T cre-
ates an irrevocable trust providing that 
trust income is to be paid to T’s children, A 
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and B, in such proportions as the trustee de-
termines for their joint lives. On the death of 
the first child to die, one-half of the trust 
principal is to be paid to T’s then living 
grandchildren. The balance of the trust prin-
cipal is to be paid to T’s grandchildren on 
the death of the survivor of A and B. If A 
predeceases B, the distribution occurring on 
the termination of A’s interest in the trust is 
a taxable termination and not a taxable dis-
tribution. It is a taxable termination be-
cause the distribution is a distribution of a 
portion of the trust that occurs as a result of 
the death of A, a lineal descendant of T. It is 
immaterial that a portion of the trust con-
tinues and that B, a person other than a skip 
person, thereafter holds an interest in the 
trust. 

Example 10. Taxable distribution. T estab-
lishes an irrevocable trust under which the 
trust income is payable to T’s child, C, for 
life. When T’s grandchild, GC, attains 35 
years of age, GC is to receive one-half of the 
principal. The remaining one-half of the 
principal is to be distributed to GC on C’s 
death. Assume that C survives until GC at-
tains age 35. When the trustee distributes 
one-half of the principal to GC on GC’s 35th 
birthday, the distribution is a taxable dis-
tribution because it is a distribution to a 
skip person and is neither a taxable termi-
nation nor a direct skip. 

Example 11. Exercise of withdrawal right as 
taxable distribution. The facts are the same as 
in Example 10, except GC holds a continuing 
right to withdraw trust principal and after 
one year GC withdraws $10,000. The with-
drawal by GC is not a taxable termination 
because the withdrawal does not terminate 
C’s interest in the trust. The withdrawal by 
GC is a taxable distribution to GC. 

Example 12. Interest in trust. T establishes 
an irrevocable trust under which the income 
is to be paid to T’s child, C, for life. On the 
death of C, the trust principal is to be paid 
to T’s grandchild, GC. Because C has a 
present right to receive income from the 
trust, C has an interest in the trust. Because 
GC cannot currently receive distributions 
from the trust, GC does not have an interest 
in the trust. 

Example 13. Support obligation. T establishes 
an irrevocable trust for the benefit of T’s 
grandchild, GC. The trustee has discretion to 
distribute property for GC’s support without 
regard to the duty or ability of GC’s parent, 
C, to support GC. Because GC is a permis-
sible current recipient of trust property, GC 
has an interest in the trust. C does not have 
an interest in the trust because the potential 
use of the trust property to satisfy C’s sup-
port obligation is within the discretion of a 
fiduciary. C would be treated as having an 
interest in the trust if the trustee was re-

quired to distribute trust property for GC’s 
support. 

[T.D. 8644, 60 FR 66903, Dec. 27, 1995; 61 FR 
29653, June 12, 1996, as amended by T.D. 9214, 
70 FR 41141, July 18, 2005] 

§ 26.2613–1 Skip person. 
For the definition of skip person see 

§ 26.2612–1(d). 

§ 26.2632–1 Allocation of GST exemp-
tion. 

(a) General rule. Except as otherwise 
provided in this section, an individual 
or the individual’s executor may allo-
cate the individual’s $1 million GST ex-
emption at any time from the date of 
the transfer through the date for filing 
the individual’s Federal estate tax re-
turn (including any extensions for fil-
ing that have been actually granted). If 
no estate tax return is required to be 
filed, the GST exemption may be allo-
cated at any time through the date a 
Federal estate tax return would be due 
if a return were required to be filed (in-
cluding any extensions actually grant-
ed). If property is held in trust, the al-
location of GST exemption is made to 
the entire trust rather than to specific 
trust assets. If a transfer is a direct 
skip to a trust, the allocation of GST 
exemption to the transferred property 
is also treated as an allocation of GST 
exemption to the trust for purposes of 
future GSTs with respect to the trust 
by the same transferor. 

(b) Lifetime allocations—(1) Automatic 
allocation to direct skips—(i) In general. 
If a direct skip occurs during the trans-
feror’s lifetime, the transferor’s GST 
exemption not previously allocated 
(unused GST exemption) is automati-
cally allocated to the transferred prop-
erty (but not in excess of the fair mar-
ket value of the property on the date of 
the transfer). The transferor may pre-
vent the automatic allocation of GST 
exemption by describing on a timely- 
filed United States Gift (and Genera-
tion-Skipping Transfer) Tax Return 
(Form 709) the transfer and the extent 
to which the automatic allocation is 
not to apply. In addition, a timely-filed 
Form 709 accompanied by payment of 
the GST tax (as shown on the return 
with respect to the direct skip) is suffi-
cient to prevent an automatic alloca-
tion of GST exemption with respect to 
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