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are entitled to an hourly wage for re-
pairing nets, regardless of whether this 
wage is actually paid, then all the crew 
members covered by the arrangement 
are entitled to receive cash remunera-
tion other than as a share of the catch 
and are not excepted from employment 
by section 3121(b)(20). 

(c) The operating crew of a boat in-
cludes all persons on the boat (includ-
ing the captain) who receive any form 
of remuneration in exchange for serv-
ices rendered while on a boat engaged 
in catching fish. See § 1.6050A–1 for re-
porting requirements for the operator 
of a boat engaged in catching fish with 
respect to individuals performing serv-
ices described in this section. 

(d) During the same return period, 
service performed by a crew member 
may be excepted from employment by 
section 3121(b)(20) and this section for 
one voyage and not so excepted on a 
subsequent voyage on the same or on a 
different boat. 

[T.D. 7716, 45 FR 57124, Aug. 27, 1980] 

§ 31.3401(a)(18)–1 Payments or benefits 
under a qualified educational as-
sistance program. 

A payment made, or benefit fur-
nished, to or for the benefit of an em-
ployee in a taxable year beginning 
after December 31, 1978, does not con-
stitute wages and hence is not subject 
to withholding if, at the time of such 
payment or furnishing, it is reasonable 
to believe that the employee will be 
able to exclude such payment or ben-
efit from income under section 127. 

[T.D. 7898, 48 FR 31019, July 6, 1983] 

§ 31.3401(a)(19)–1 Reimbursements 
under a self-insured medical reim-
bursement plan. 

Amounts reimbursed to or on behalf 
of an employee after December 31, 1979, 
as a medical care reimbursement under 
a self-insured medical reimbursement 
plan (within the meaning of section 
105(h)(6)) do not constitute wages and 
hence are not subject to withholding 
even though such reimbursement is in-
cludible in the gross income of an em-
ployee. For rules with respect to self- 
insured medical reimbursement plans, 

see section 105(h) and § 1.105–11 of this 
Chapter (Income Tax Regulations). 

(Secs. 105(h) and 7805 Internal Revenue Code 
of 1954; 94 Stat. 2855, 68A Stat. 917 (26 U.S.C. 
105(h) and 7805)) 

[T.D. 7754, 46 FR 3509, Jan. 15, 1981. Redesig-
nated by T.D. 7898, 48 FR 31019, July 6, 1983] 

§ 31.3401(b)–1 Payroll period. 

(a) The term payroll period means the 
period of service for which a payment 
of wages is ordinarily made to an em-
ployee by his employer. It is immate-
rial that the wages are not always paid 
at regular intervals. For example, if an 
employer ordinarily pays a particular 
employee for each calendar week at the 
end of the week, but if for some reason 
the employee in a given week receives 
a payment in the middle of the week 
for the portion of the week already 
elapsed and receives the remainder at 
the end of the week, the payroll period 
is still the calendar week; or if, in-
stead, that employee is sent on a 3- 
week trip by his employer and receives 
at the end of the trip a single wage 
payment for three weeks’ services, the 
payroll period is still the calendar 
week, and the wage payment shall be 
treated as though it were three sepa-
rate weekly wage payments. 

(b) For the purpose of section 3402, an 
employee can have but one payroll pe-
riod with respect to wages paid by any 
one employer. Thus, if an employee is 
paid a regular wage for a weekly pay-
roll period and in addition thereto is 
paid supplemental wages (for example, 
bonuses) determined with respect to a 
different period, the payroll period is 
the weekly payroll period. For com-
putation of tax on supplemental wage 
payments, see § 31.3402(g)–1. 

(c) The term payroll period also means 
the period of accrual of supplemental 
unemployment compensation benefits 
for which a payment of such benefits is 
ordinarily made. Thus if benefits are 
ordinarily accrued and paid on a 
monthly basis, the payroll period is 
deemed to be monthly. 

(d) The term miscellaneous payroll pe-
riod means a payroll period other than 
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a daily, weekly, biweekly, semi-month-
ly, monthly, quarterly, semiannual, or 
annual payroll period. 

[T.D. 6516, 25 FR 13096, Dec. 20, 1960, as 
amended by T.D. 7068, 35 FR 17329, Nov. 11, 
1970] 

§ 31.3401(c)–1 Employee. 
(a) The term employee includes every 

individual performing services if the 
relationship between him and the per-
son for whom he performs such services 
is the legal relationship of employer 
and employee. The term includes offi-
cers and employees, whether elected or 
appointed, of the United States, a 
State, Territory, Puerto Rico, or any 
political subdivision thereof, or the 
District of Columbia, or any agency or 
instrumentality of any one or more of 
the foregoing. 

(b) Generally the relationship of em-
ployer and employee exists when the 
person for whom services are performed 
has the right to control and direct the 
individual who performs the services, 
not only as to the result to be accom-
plished by the work but also as to the 
details and means by which that result 
is accomplished. That is, an employee 
is subject to the will and control of the 
employer not only as to what shall be 
done but how it shall be done. In this 
connection, it is not necessary that the 
employer actually direct or control the 
manner in which the services are per-
formed; it is sufficient if he has the 
right to do so. The right to discharge is 
also an important factor indicating 
that the person possessing that right is 
an employer. Other factors char-
acteristic of an employer, but not nec-
essarily present in every case, are the 
furnishing of tools and the furnishing 
of a place to work to the individual 
who performs the services. In general, 
if an individual is subject to the con-
trol or direction of another merely as 
to the result to be accomplished by the 
work and not as to the means and 
methods for accomplishing the result, 
he is not an employee. 

(c) Generally, physicians, lawyers, 
dentists, veterinarians, contractors, 
subcontractors, public stenographers, 
auctioneers, and others who follow an 
independent trade, business, or profes-
sion, in which they offer their services 
to the public, are not employees. 

(d) Whether the relationship of em-
ployer and employee exists will in 
doubtful cases be determined upon an 
examination of the particular facts of 
each case. 

(e) If the relationship of employer 
and employee exists, the designation or 
description of the relationship by the 
parties as anything other than that of 
employer and employee is immaterial. 
Thus, if such relationship exists, it is 
of no consequence that the employee is 
designated as a partner, coadventurer, 
agent, independent contractor, or the 
like. 

(f) All classes or grades of employees 
are included within the relationship of 
employer and employee. Thus, super-
intendents, managers and other super-
visory personnel are employees. Gen-
erally, an officer of a corporation is an 
employee of the corporation. However, 
an officer of a corporation who as such 
does not perform any services or per-
forms only minor services and who nei-
ther receives nor is entitled to receive, 
directly or indirectly, any remunera-
tion is not considered to be an em-
ployee of the corporation. A director of 
a corporation in his capacity as such is 
not an employee of the corporation. 

(g) The term employee includes every 
individual who receives a supplemental 
unemployment compensation benefit 
which is treated under paragraph 
(b)(14) of § 31.3401(a)–1 as if it were 
wages. 

(h) Although an individual may be an 
employee under this section, his serv-
ices may be of such a nature, or per-
formed under such circumstances, that 
the remuneration paid for such services 
does not constitute wages within the 
meaning of section 3401(a). 

[T.D. 6516, 25 FR 13096, Dec. 20, 1960, as 
amended by T.D. 7068, 35 FR 17329, Nov. 11, 
1970] 

§ 31.3401(d)–1 Employer. 
(a) The term employer means any per-

son for whom an individual performs or 
performed any service, of whatever na-
ture, as the employee of such person. 

(b) It is not necessary that the serv-
ices be continuing at the time the 
wages are paid in order that the status 
of employer exist. Thus, for purposes of 
withholding, a person for whom an in-
dividual has performed past services 
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