
326 

26 CFR Ch. I (4–1–10 Edition) § 31.3505–1 

to the provisions of paragraph (a) of 
this section. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D 7012, 34 FR 7693, May 15, 
1969] 

§ 31.3505–1 Liability of third parties 
paying or providing for wages. 

(a) Personal liability in case of direct 
payment of wages—(1) In general. A lend-
er, surety, or other person— 

(i) Who is not an employer for pur-
poses of section 3102 (relating to deduc-
tion of tax from wages under the Fed-
eral Insurance Contributions Act), sec-
tion 3202 (relating to deduction of tax 
from compensation under the Railroad 
Retirement Tax Act), or section 3402 
(relating to deduction of income tax 
from wages) with respect to an em-
ployee or group of employees, and 

(ii) Who pays wages on or after Janu-
ary 1, 1967, directly to such employee 
or group of employees, employed by 
one or more employers, or to an agent 
on behalf of such employee or employ-
ees, 

shall be liable in his own person and es-
tate for payment to the United States 
of an amount equal to the sum of the 
taxes required to be deducted and with-
held from those wages by the employer 
under subtitle C of the Code and inter-
est from the due date of the employer’s 
return relating to such taxes for the 
period in which the wages are paid. 

(2) Example. The provisions of this 
paragraph may be illustrated by the 
following example: 

Example. Pursuant to a wage claim of $200, 
A, a surety company, paid a net amount of 
$158 to B, an employee of the X Construction 
Company. This was done in accordance with 
A’s payment bond covering a private con-
struction job on which B was an employee. If 
X Construction Company fails to make time-
ly payment or deposit of $42.00, the amount 
of tax required by subtitle C of the Code to 
be deducted and withheld from, a $200 wage 
payment to B, A becomes personally liable 
for $42.00 (i.e., an amount equal to the unpaid 
taxes), plus interest upon this amount from 
the due date of X’s return. 

(b) Personal liability where funds are 
supplied—(1) In general. A lender, sur-
ety, or other person who— 

(i) Advances funds to or for the ac-
count of an employer for the specific 

purpose of paying wages of the employ-
ees of that employer, and 

(ii) At the time the funds are ad-
vanced, has actual notice or knowledge 
(within the meaning of section 
6323(i)(1)) that the employer does not 
intend to, or will not be able to, make 
timely payment or deposit of the 
amounts of tax required by subtitle C 
of the Code to be deducted and with-
held by the employer from those wages, 
shall be liable in his own person and es-
tate for payment to the United States 
of an amount equal to the sum of the 
taxes which are required by subtitle C 
of the Code to be deducted and with-
held from wages paid on or after Janu-
ary 1, 1967, and which are not paid over 
to the United States by the employer, 
and interest from the due date of the 
employer’s return relating to such 
taxes. However, the liability of the 
lender, surety, or other person shall 
not exceed 25 percent of the amount 
supplied by him for the payment of 
wages. The preceding sentence and the 
second sentence of section 3505(b) limit 
the liability of a lender, surety, or 
other person arising solely by reason of 
section 3505, and they do not limit the 
liability which the lender, surety or 
other person may incur to the United 
States as a third-party beneficiary of 
an agreement between the lender, sur-
ety, or other person and the employer. 
The liability of a lender, surety, or 
other person does not include penalties 
imposed on the taxpayer. 

(2) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples: 

Example 1. D, a savings and loan associa-
tion, advances $10,000 to Y for the specific 
purpose of paying the net wages of Y’s em-
ployees. D advances those funds with knowl-
edge that Y will not be able to make timely 
payment of the taxes required to be deducted 
and withheld from these wages by subtitle C 
of the Code, Y uses the $10,000 to pay the net 
wages of his employees but fails to remit 
withholding taxes under subtitle C in the 
amount of $2,600. D’s liability, under this 
section, is limited to $2,500, 25 percent of the 
amount supplied for the payment of wages to 
Y’s employees. 

Example 2. E, a loan company, advances 
$15,000 to F, a contractor, for the specific 
purpose of paying $20,000 of net wages due to 
F’s employees. E advances those funds with 
knowledge that F will not be able to make 
timely payment of the taxes required to be 
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deducted and withheld from these wages by 
subtitle C of the Code. F applies $5,000 of its 
own funds toward payment of these wages. 
The amount of tax required to be deducted 
and withheld from the gross wages is $4,500. 
The limitation applicable to E’s liability is 
$3,750 (25 percent of $15,000). However, be-
cause E furnished only a portion of the total 
net wages, E is liable for $3,375 of the taxes 
required to be deducted and withheld 
($4,500×$15,000/$20,000). 

(3) Ordinary working capital loan. The 
provisions of section 3505(b) do not 
apply in the case of an ordinary work-
ing capital loan made to an employer, 
even though the person supplying the 
funds knows that part of the funds ad-
vanced may be used to make wage pay-
ments in the ordinary course of busi-
ness. Generally, an ordinary working 
capital loan is a loan which is made to 
enable the borrower to meet current 
obligations as they arise. The person 
supplying the funds is not obligated to 
determine the specific use of an ordi-
nary working capital loan or the abil-
ity of the employer to pay the amounts 
of tax required by subtitle C of the 
Code to be deducted and withheld. 
However, section 3505(b) is applicable 
where the person supplying the funds 
has actual notice or knowledge (within 
the meaning of section 6323(i)(1)) at the 
time of the advance that the funds, or 
a portion thereof, are to be used spe-
cifically to pay net wages, whether or 
not the written agreement under which 
the funds are advanced states a dif-
ferent purpose. Whether or not a lender 
has actual notice or knowledge that 
the funds are to be used to pay net 
wages, or merely that the funds may be 
so used, depends upon the facts and cir-
cumstances of each case. For example, 
a lender, who has actual notice or 
knowledge that the withheld taxes will 
not be paid, will be deemed to have ac-
tual notice or knowledge that the 
funds are to be used specifically to pay 
net wages where substantially all of 
the employer’s ordinary operating ex-
penses consist of salaries and wages 
even though fund for other incidental 
operating expenses may be supplied 
pursuant to an agreement described as 
a working capital loan agreement. 

(c) Definition of other person—(1) In 
general. As used in this section, the 
term ‘‘other person’’ means any person 
who directly pays the wages or supplies 

funds for the specific purpose of paying 
the wages of an employee or group of 
employees of another employer. It does 
not include a person acting only as 
agent of the employer or as agent of 
the employees. 

(2) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples: 

Example 1. Pursuant to an agreement be-
tween L, a labor union, and M, an employer, 
M makes monthly vacation payments (of a 
sum equal to a certain percentage of the re-
muneration paid to each union member em-
ployed by M during the previous month) to a 
union administered pool plan under which 
each employee’s rights are fully vested and 
nonforfeitable from the time the money is 
paid by M. Vacation allowances are accumu-
lated by the plan and distributed to eligible 
employees during their vacations. L, acting 
merely as a conduit with respect to these 
payments, would incur no liability under 
section 3505. 

Example 2. N, a construction company, 
maintains a payroll account with the O Bank 
in which N deposits its own funds. Pursuant 
to an automated payroll service agreement 
between N and O, O prepares payroll checks 
and earnings statements for each of N’s em-
ployees reflecting the net pay due each such 
employee. These checks are delivered to N 
for signature. After the checks are signed, O 
distributes them directly to N’s employees 
on the regularly scheduled pay day. O, acting 
only in the capacity of a disbursing agent of 
N’s funds, would incur no liability under sec-
tion 3505 with respect to these payroll dis-
tributions. However, O may incur liability 
under section 3505 in the capacity of a lender 
if it supplies the funds for the payment of 
wages. 

(d) Payment of taxes and interest—(1) 
Procedure for payment. A lender, surety, 
or other person may satisfy the per-
sonal liability imposed upon him by 
section 3505 by executing Form 4219 
and filing it, accompanied by payment 
of the amount of tax and interest due 
the United States, in accordance with 
the instructions for the form. In the 
event that the lender, surety, or other 
person does not satisfy the liability im-
posed by section 3505, the United 
States may collect the liability by ap-
propriate civil proceedings commenced 
within 10 years after assessment of the 
tax against the employer. 

(2) Effect of payment—(i) In general. A 
person paying the amounts of tax re-
quired to be deducted and withheld by 
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subtitle C of the Code as a result of sec-
tion 3505 and this section is not re-
quired to pay the employer’s portion of 
the payroll taxes upon those wages, or 
file an employer’s tax return with re-
spect to those wages, or furnish annual 
wage and tax statements to the em-
ployees. 

(ii) Amounts paid by a lender, surety, 
or other person. Any amounts paid by 
the lender, surety, or other person to 
the United States pursuant to this sec-
tion shall be credited against the li-
ability of the employer on whose behalf 
those payments are made and shall 
also reduce the total liability imposed 
upon the lender, surety, or other per-
son under section 3505 and this section. 

(iii) Amounts paid by the employer. 
Any amounts paid to the United States 
by an employer and applied to his li-
ability under subtitle C of the Code 
shall reduce the total liability imposed 
upon that employer by subtitle C. Such 
payments will also reduce the liability 
imposed upon a lender, surety, or other 
person under section 3505 except that 
such liability shall not be reduced by 
any portion of an employer’s payment 
applied against the employer’s liability 
under subtitle C which is in excess of 
the total liability imposed upon the 
lender, surety, or other person under 
section 3505. For example, if a lender 
supplies $1,000 to an employer for the 
payment of net wages, upon which $300 
withholding tax liability is imposed, a 
part-payment of $25 by the employer 
which is applied to this liability would 
reduce the employer’s total liability 
under subtitle C of the Code by that 
amount, but the liability imposed upon 
the lender by section 3505(b) in an 
amount equal to the withholding tax 
liability of the employer, which is lim-
ited to 25 percent of the amount sup-
plied by him, would remain $250. How-
ever, if the employer makes another 
payment of $200 which is applied to his 
liability for the withholding taxes, the 
lender’s liability under section 3505 at-
tributable to the withholding taxes is 
reduced by $175 ($225 less $50 (the 
amount by which the employer’s liabil-
ity exceeds the lender’s liability after 
application of the limitation)). Thus, 
after the second payment by the em-
ployer, the lender’s liability under sec-
tion 3505(b) is $75 ($250 less $175), plus 

interest due on the underpayment for 
the period of underpayment, to a max-
imum of $250, 25 percent of the funds 
supplied. 

(3) Extensions of the period for collec-
tion. Prior to the expiration of the 10- 
year period for collection after assess-
ment against the employer, the lender, 
surety, or other third party may agree 
in writing with the district director, 
service center director, or compliance 
center director to extend the 10-year 
period for collection. The period so 
agreed upon may be extended by subse-
quent agreements in writing made be-
fore the expiration of the period pre-
viously agreed upon. If any timely pro-
ceeding in court for the collection of 
the tax and any applicable interest is 
commenced, the period during which 
such tax and interest may be collected 
shall be extended and shall not expire 
until the liability for the tax (or a 
judgment against the lender, surety, or 
other third party arising from such li-
ability) is satisfied or becomes unen-
forceable. 

(e) Returns required by employers and 
statements for employees. This section 
does not relieve the employer of the re-
sponsibilities imposed upon him to file 
the returns and supply the receipts and 
statements required under subchapter 
A, Chapter 61 of the Code (relating to 
returns and records). 

(f) Time when liability arises. The li-
ability under section 3505 and this sec-
tion of a lender, surety, or other person 
paying or supplying funds for the pay-
ment of wages is incurred on the last 
day prescribed for the filing of the em-
ployer’s Federal employment tax re-
turn (determined without regard to 
any extension of time) in respect of 
such wages. 

(g) Effective date. These regulations 
are effective on August 1, 1995. 

[T.D. 7430, 41 FR 35175, Aug. 20, 1976, as 
amended by T.D. 8604, 60 FR 39110, Aug. 1, 
1995] 

§ 31.3506–1 Companion sitting place-
ment services. 

(a) Definitions—(1) Companion sitting 
placement service. For purposes of this 
section, the term ‘‘companion sitting 
placement service’’ means a person 
(whether or not an individual) engaged 
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