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(i) First, for income tax withholding 
due under section 3401 for the reporting 
period in which the payment is made; 

(ii) Second, for employee FICA taxes 
due under section 3102 for the reporting 
period in which the payment is made; 
and 

(iii) Third, for employer FICA taxes 
due under section 3111 for the reporting 
period in which the payment is made. 
If the amount of the employment taxes 
(as described) for which the employer 
remains liable for the reporting period 
in which the excess payment is made is 
less than the excess payment, the em-
ployer may claim a refund of that por-
tion of the excess amount paid which 
exceeds the employer’s remaining li-
ability for these taxes for the reporting 
period. This refund may be claimed, in 
the same manner as a refund of wage 
withholding taxes paid by the employer 
under section 3401, on the employer’s 
Form 941, 941E, 942, or 943, as the case 
may be, for the reporting period. In the 
absence of a claim for refund, that por-
tion of the excess amount will be ap-
plied by the Internal Revenue Service 
against the employer’s liability for em-
ployment taxes reported on the em-
ployer’s Form 941, 941E, 942, or 943, as 
the case may be, filed for the next re-
porting period. 

(4) Failure to make advance payments. 
The failure to pay an employee, at the 
time required by paragraph (a)(1) of 
this section, all or any part of an ad-
vance earned income credit amount as 
required by this section is treated, for 
all purposes including penalties, as a 
failure by the employer as of that time 
to deduct and withhold under chapter 
24 of the Internal Revenue Code of 1954 
an amount equal to the advance 
amount (or part thereof) not paid. This 
treatment applies to the failure to pay 
an advance amount to an eligible em-
ployee without regard to whether the 
employee is ultimately not entitled to 
claim the earned income credit (in full 
or in part) on a return for the year, so 
long as the employee has a valid earned 
income credit advance payment certifi-
cate in effect with the employer at the 
time when the wages were paid. If an 
employer fails to pay an advance 
earned income credit amount as re-
quired under this section, the advance 
amount will not be collected by the In-

ternal Revenue Service from the em-
ployer if the employer has properly 
withheld and deposited all income 
taxes and FICA taxes applicable with 
respect to the employee. However, such 
amount may be collected if the em-
ployer has not properly withheld and 
deposited these taxes. 

[T.D. 7766, 46 FR 10151, Feb. 2, 1981] 

§ 31.3507–2 Earned income credit ad-
vance payment certificates. 

(a) Definition. For the purposes of 
this section and § 31.3507–1, an earned 
income credit advance payment certifi-
cate is a statement furnished by an em-
ployee to the employer which— 

(1) Certifies that the employee rea-
sonably expects to be eligible to re-
ceive the earned income credit pro-
vided by section 43 for the employee’s 
last taxable year under subtitle A of 
the Internal Revenue Code of 1954 
which begins in the calendar year in 
which the wages are paid: 

(2) Certifies that the employee does 
not have an earned income credit ad-
vance payment certificate in effect for 
the calendar year (in which the wages 
are paid) with respect to the payment 
of wages by another employer, and 

(3) States if the employee’s spouse 
has an earned income credit advance 
payment certificate in effect with any 
employer. For the rule for determining 
if an employee’s spouse has a certifi-
cate in effect, see paragraph (c)(3) of 
this section. 

(b) Form and content of earned income 
credit advance payment certificate—(1) In 
general. Form W–5 (Earned Income 
Credit Advance Payment Certificate) is 
the prescribed form for the earned in-
come credit advance payment certifi-
cate. The Form W–5 must be prepared 
in accordance with the instructions ap-
plicable thereto and must set forth 
fully and clearly the data therein 
called for. In lieu of the prescribed 
form, a form the provisions of which 
are identical with those of the pre-
scribed form may be used. 

(2) Invalid certificates. A Form W–5 
does not meet the requirements of sec-
tion 3507 or this section and is invalid 
if it is not completed or signed or con-
tains an alteration or unauthorized ad-
dition (as defined in § 31.3402(f)(5)–1(b) 
(1) and (2)). Any earned income credit 
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advance payment certificate which the 
employee clearly indicates to be false 
by oral statement or written statement 
to the employer must be treated by the 
employer as a certificate which is in-
valid as of the date of the employee’s 
statement. For purposes of the pre-
ceding sentence, the term ‘‘employer’’ 
includes any individual authorized by 
the employer to receive earned income 
credit advance payment certificates or 
to make payroll distributions. If an 
employer receives from an employee an 
invalid certificate, the employer must 
consider it a nullity with respect to all 
payments of wages thereafter to the 
employee and must inform the em-
ployee of the certificate’s invalidity. 
The employer is not required to ascer-
tain whether any completed and signed 
earned income credit advance payment 
certificate is correct. However, the em-
ployer should inform the district direc-
tor if the employer has reason to be-
lieve that the certificate contains any 
incorrect statement. 

(c) When earned income credit advance 
payment certificate takes effect—(1) No 
previous certificate. An earned income 
credit advance payment certificate fur-
nished the employer where no previous 
certificate is or has been in effect with 
the employer for that employee for the 
calendar year takes effect with— 

(i) The date of the beginning of the 
first payroll period ending on or after 
the date on which the certificate is re-
ceived by the employer; 

(ii) The date of the first payment of 
wages made without regard to a pay-
roll period on or after the date on 
which the certificate is received by the 
employer; or 

(iii) The first day of the calendar 
year for which the certificate is fur-
nished, if that day is later than the 
otherwise applicable effective date 
specified in paragraph (c)(1)(i) or (ii) of 
this section. 

(2) Previous certificate. Except as oth-
erwise provided in this paragraph (c)(2), 
an earned income credit advance pay-
ment certificate furnished the em-
ployer where a previous certificate is 
or has been in effect with the employer 
for that employee for the calendar year 
takes effect on the date of the first 
payment of wages made on or after the 
first status determination date (as de-

fined in paragraph (c)(4) of this section) 
occurring at least thirty days after the 
date on which the certificate is re-
ceived by the employer. However, if the 
employer so chooses, the employer may 
treat the certificate as effective on the 
date of any payment of wages made on 
or after the date on which the certifi-
cate is received by the employer (with-
out regard to any status determination 
date). 

(3) Certificate of spouse. For the sole 
purpose of applying paragraph (a)(3) of 
this section, in determining if a certifi-
cate is in effect with respect to an em-
ployee’s spouse, the spouse’s certificate 
is treated as then in effect if the 
spouse’s certificate will be or is reason-
ably expected to be in effect on the 
first status determination date fol-
lowing the date on which the employer 
receives the employee’s certificate. 

(4) Status determination date. For the 
purposes of this section, the term 
‘‘status determination date’’ means 
January 1, May 1, July 1, and October 
1 of each year. 

(d) Period during which certificate re-
mains in effect; change of status—(1) Pe-
riod certificate remains in effect. An 
earned income credit advance payment 
certificate which takes effect during a 
calendar year continues in effect with 
respect to the employee only during 
that calendar year and until revoked 
by the employee or until another cer-
tificate takes effect. See paragraphs 
(d)(2) and (c)(2) of this section. 

(2) Change of status—(i) Revocation of 
certificate. If, after an employee has fur-
nished an earned income credit ad-
vance payment certificate— 

(A) The employee no longer wishes to 
receive advance earned income credit 
payments; or 

(B) There has been a change of cir-
cumstances which has the effect of ei-
ther making the employee ineligible 
for the earned income credit for the 
taxable year or causing a certificate to 
be in effect for the employee’s spouse, 
then the employee must revoke the 
certificate previously furnished by fur-
nishing the employer a new certificate 
(Form W–5 or identical form) in revoca-
tion of the earlier certificate. Depend-
ing upon the nature of the change of 
circumstances, the employer may be 
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required, pursuant to the new certifi-
cate, to pay further advance earned in-
come credit amounts to the employee 
(but in different amounts than pre-
viously paid to the employee). The 
Form W–5 (or identical form) must be 
prepared in accordance with the in-
structions applicable thereto and must 
set forth fully and clearly the data 
therein called for. In the case of rev-
ocation due to change of cir-
cumstances, the new certificate in rev-
ocation must be delivered to the em-
ployer within ten days after the em-
ployee first learns of the change of cir-
cumstances. The new certificate is ef-
fective under the rules provided in 
paragraph (c)(2) of this section for later 
certificates. A new certificate fur-
nished by an employee which is invalid 
within the meaning of paragraph (b)(2) 
of this section is considered a nullity 
with respect to all payments of wages 
thereafter to the employee. The prior 
certificate of the employee remains in 
effect, unless the employee clearly in-
dicates by an oral or written statement 
to the employer that the prior certifi-
cate is invalid. See paragraph (b)(2) of 
this section. 

The employer is not required to ascer-
tain whether any employee has experi-
enced a change of circumstances de-
scribed in subdivision (i)(B) of this 
paragraph which necessitates the em-
ployee’s furnishing a new certificate. 
However, the employer should inform 
the district director if the employer 
has reason to believe than an employee 
has experienced a change of cir-
cumstances as described if the em-
ployee does not deliver a new certifi-
cate to the employer within the ten 
day period. 

(ii) Change in spouse’s certificate. If, 
after an employee has furnished an 
earned income credit advance payment 
certificate stating that a certificate is 
in effect for the spouse of the em-
ployee, the certificate of the spouse is 
no longer in effect, the employee may 
furnish the employer with a new cer-
tificate which reflects this change of 
circumstances. 

[T.D. 7766, 46 FR 10152, Feb. 2, 1981] 

Subpart G—Administrative Provi-
sions of Special Application to 
Employment Taxes (Selected 
Provisions of Subtitle F, Inter-
nal Revenue Code of 1954) 

§ 31.6001–1 Records in general. 

(a) Form of records. The records re-
quired by the regulations in this part 
shall be kept accurately, but no par-
ticular form is required for keeping the 
records. Such forms and systems of ac-
counting shall be used as will enable 
the district director to ascertain 
whether liability for tax is incurred 
and, if so, the amount thereof. 

(b) Copies of returns, schedules, and 
statements. Every person who is re-
quired, by the regulations in this part 
or by instructions applicable to any 
form prescribed thereunder, to keep 
any copy of any return, schedule, 
statement, or other document, shall 
keep such copy as a part of his records. 

(c) Records of claimants. Any person 
(including an employee) who, pursuant 
to the regulations in this part, claims 
a refund, credit or abatement, shall 
keep a complete and detailed record 
with respect to the tax, interest, addi-
tion to the tax, additional amount, or 
assessable penalty to which the claim 
relates. Such record shall include any 
records required of the claimant by 
paragraph (b) of this section and by 
§§ 31.6001–2 to 31.6001–5, inclusive, which 
relate to the claim. 

(d) Records of employees. While not 
mandatory (except in the case of 
claims), it is advisable for each em-
ployee to keep permanent, accurate 
records showing the name and address 
of each employer for whom he performs 
services as an employee, the dates of 
beginning and termination of such 
services, the information with respect 
to himself which is required by the reg-
ulations in this subpart to be kept by 
employers, and the statements fur-
nished in accordance with the provi-
sions of § 31.6051–1. 

(e) Place and period for keeping 
records. (1) All records required by the 
regulations in this part shall be kept, 
by the person required to keep them, at 
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