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§ 301.6404–3 Abatement of penalty or 
addition to tax attributable to erro-
neous written advice of the Internal 
Revenue Service. 

(a) General rule. Any portion of any 
penalty or addition to tax that is at-
tributable to erroneous advice fur-
nished to the taxpayer in writing by an 
officer or employee of the Internal 
Revenue Service (Service), acting in 
his or her official capacity, shall be 
abated, provided the requirements of 
paragraph (b) of this section are met. 

(b) Requirements—(1) In general. Para-
graph (a) of this section shall apply 
only if— 

(i) The written advice was reasonably 
relied upon by the taxpayer; 

(ii) The advice was issued in response 
to a specific written request for advice 
by the taxpayer; and 

(iii) The taxpayer requesting advice 
provided adequate and accurate infor-
mation. 

(2) Advice was reasonably relied upon— 
(i) In general. The written advice from 
the Service must have been reasonably 
relied upon by the taxpayer in order for 
any penalty to be abated under para-
graph (a) of this section. 

(ii) Advice relating to a tax return. In 
the case of written advice from the 
Service that relates to an item in-
cluded on a federal tax return of a tax-
payer, if such advice is received by the 
taxpayer subsequent to the date on 
which the taxpayer filed such return, 
the taxpayer shall not be considered to 
have reasonably relied upon such writ-
ten advice for purposes of this section, 
except as provided in paragraph 
(b)(2)(iii) of this section. 

(iii) Amended returns. If a taxpayer 
files an amended federal tax return 
that conforms with written advice re-
ceived by the taxpayer from the Serv-
ice, the taxpayer will be considered to 
have reasonably relied upon the advice 
for purposes of the position set forth in 
the amended return. 

(iv) Advice not related to a tax return. 
In the case of written advice that does 
not relate to an item included on a fed-
eral tax return (for example, the pay-
ment of estimated taxes), if such writ-
ten advice is received by the taxpayer 
subsequent to the act or omission of 
the taxpayer that is the basis for the 
penalty or addition of tax, then the 

taxpayer shall not be considered to 
have reasonably relied upon such writ-
ten advice for purposes of this section. 

(v) Period of reliance. If the written 
advice received by the taxpayer relates 
to a continuing action or series of ac-
tions, the taxpayer may rely on that 
advice until the taxpayer is put on no-
tice that the advice is no longer con-
sistent with Service position and, thus, 
no longer valid. For purposes of this 
section, the taxpayer will be put on no-
tice that written advice is no longer 
valid if the taxpayer receives cor-
respondence from the Service stating 
that the advice no longer represents 
Service position. Further, any of the 
following events, occurring subsequent 
to the issuance of the advice, that set 
forth a position that is inconsistent 
with the written advice received from 
the Service shall be deemed to put the 
taxpayer on notice that the advice is 
no longer valid— 

(A) Enactment of legislation or rati-
fication of a tax treaty; 

(B) A decision of the United States 
Supreme Court; 

(C) The issuance of temporary or 
final regulations; or 

(D) The issuance of a revenue ruling, 
a revenue procedure, or other state-
ment published in the Internal Rev-
enue Bulletin. 

(3) Advice was in response to written re-
quest. No abatement under paragraph 
(a) of this section shall be allowed un-
less the penalty or addition to tax is 
attributable to advice issued in re-
sponse to a specific written request for 
advice by the taxpayer. For purposes of 
the preceding sentence, a written re-
quest from a representative of the tax-
payer shall be considered a written re-
quest by the taxpayer only if— 

(i) The taxpayer’s representative is 
an attorney, a certified public account-
ant, an enrolled agent, an enrolled ac-
tuary, or any other person permitted 
to represent the taxpayer before the 
Service and who is not disbarred or 
suspended from practice before the 
Service; and 

(ii) The written request for advice ei-
ther is accompanied by a power of at-
torney that is signed by the taxpayer 
and that authorizes the representative 
to represent the taxpayer for purposes 

VerDate Mar<15>2010 10:34 May 20, 2010 Jkt 220101 PO 00000 Frm 00392 Fmt 8010 Sfmt 8010 Y:\SGML\220101.XXX 220101cp
ric

e-
se

w
el

l o
n 

D
S

K
8K

Y
B

LC
1P

R
O

D
 w

ith
 C

F
R



383 

Internal Revenue Service, Treasury § 301.6404–3 

of the request, or such a power of at-
torney is currently on file with the 
Service. 

(4) Taxpayer’s information must be ade-
quate and accurate. No abatement under 
paragraph (a) of this section shall be 
allowed with respect to any portion of 
any penalty or addition to tax that re-
sulted because the taxpayer requesting 
the advice did not provide the Service 
with adequate and accurate informa-
tion. The Service has no obligation to 
verify or correct the taxpayer’s sub-
mitted information. 

(c) Definitions—(1) Advice. For pur-
poses of section 6404(f) and the regula-
tions thereunder, a written response 
issued to a taxpayer by an officer or 
employee of the Service shall con-
stitute ‘‘advice’’ if, and only if, the re-
sponse applies the tax laws to the spe-
cific facts submitted in writing by the 
taxpayer and provides a conclusion re-
garding the tax treatment to be ac-
corded the taxpayer upon the applica-
tion of the tax law to those facts. 

(2) Penalty and addition to tax. For 
purposes of section 6404(f) and the regu-
lations thereunder, the terms ‘‘pen-
alty’’ and ‘‘addition to tax’’ refer to 
any liability of a particular taxpayer 
imposed under subtitle F, chapter 68, 
subchapter A and subchapter B of the 
Internal Revenue Code, and the liabil-
ities imposed by sections 6038(b), 
6038(c), 6038A(d), 6038B(b), 6039E(c), and 
6332(d)(2). In addition, the terms ‘‘pen-
alty’’ and ‘‘addition to tax’’ shall in-
clude any liability resulting from the 
application of other provisions of the 
Code where the Commissioner of Inter-
nal Revenue has designated by regula-
tion, revenue ruling, or other guidance 
published in the Internal Revenue Bul-
letin that such provision shall be con-
sidered a penalty or addition to tax for 
purposes of section 6404(f). The terms 
‘‘penalty’’ and ‘‘addition to tax’’ shall 
also include interest imposed with re-
spect to any penalty or addition to tax. 

(d) Procedures for abatement. Tax-
payers entitled to an abatement of a 
penalty or addition to tax pursuant to 
section 6404(f) and this section should 
complete and file Form 843. If the erro-
neous advice received relates to an 
item on a federal tax return, taxpayers 
should submit Form 843 to the Internal 
Revenue Service Center where the re-

turn was filed. If the advice does not 
relate to an item on a federal tax re-
turn, the taxpayer should submit Form 
843 to the Service Center where the 
taxpayer’s return was filed for the tax-
able year in which the taxpayer relied 
on the erroneous advice. At the top of 
Form 843 taxpayers should write, 
‘‘Abatement of penalty or addition to 
tax pursuant to section 6404(f).’’ Fur-
ther, taxpayers must state on Form 843 
whether the penalty or addition to tax 
has been paid. Taxpayers must submit, 
with Form 843, copies of the fol-
lowing— 

(1) The taxpayer’s written request for 
advice; 

(2) The erroneous written advice fur-
nished by the Service to the taxpayer 
and relied on by the taxpayer; and 

(3) The report (if any) of tax adjust-
ments that identifies the penalty or ad-
dition to tax and the item relating to 
the erroneous written advice. 

(e) Period for requesting abatement. An 
abatement of any penalty or addition 
to tax pursuant to section 6404(f) and 
this section shall be allowed only if the 
request for abatement described in 
paragraph (d) of this section is sub-
mitted within the period allowed for 
collection of such penalty or addition 
to tax, or, if the penalty or addition to 
tax has been paid, the period allowed 
for claiming a credit or refund of such 
penalty or addition to tax. 

(f) Examples. The following examples 
illustrate the application of section 
6404(f) of the Code and the regulations 
thereunder: 

Example 1. In February 1989, an individual 
submitted a written request for advice to an 
Internal Revenue Service Center and in-
cluded adequate and accurate information to 
consider the request. The question posed by 
the taxpayer concerned whether a certain 
amount was includible in income on the tax-
payer’s 1989 federal income tax return. An 
employee of the Service Center issued the 
taxpayer a written response that concluded 
that based on the specific facts submitted by 
the taxpayer, the amount was not includible 
in income on the taxpayer’s 1989 return. 
Since the response provided a conclusion re-
garding the tax treatment accorded the tax-
payer on the basis of the facts submitted, the 
response constitutes ‘‘advice’’ for purposes of 
section 6404(f). The taxpayer filed his 1989 re-
turn and, relying on the Service’s advice, did 
not include the item in income. Upon exam-
ination, it was determined that the item 
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should have been included in income on the 
taxpayer’s 1989 return. Because the taxpayer 
reasonably relied upon erroneous written ad-
vice from the Service, any penalty or addi-
tion to tax attributable to the erroneous ad-
vice will be abated by the Service. However, 
the erroneous advice will not affect the 
amount of any taxes and interest owed by 
the taxpayer (except to the extent interest 
relates to a penalty or addition to tax attrib-
utable to the erroneous advice) due to the 
fact that the item was not included in in-
come. 

Example 2. In March 1989, an individual sub-
mitted a written request to the National Of-
fice of the Internal Revenue Service regard-
ing whether a certain activity constitutes a 
passive activity within the meaning of sec-
tion 469 of the Code. The request did not 
meet the procedural requirements set forth 
by the National Office for consideration of 
the submission as a private letter ruling re-
quest and, thus, was not treated as such by 
the Service. The Service furnished the tax-
payer with a written response that trans-
mitted various published provisions of sec-
tion 469 and the regulations thereunder rel-
evant to the determination of whether an ac-
tivity is passive within the meaning of those 
provisions. The Service also included a Pub-
lication regarding the tax treatment of pas-
sive activities. However, the Service’s re-
sponse contained no opinion or determina-
tion regarding whether the taxpayer’s de-
scribed activity was or was not passive under 
section 469. The Service’s response is not ad-
vice within the meaning of section 6404(f), 
and cannot be relied upon for purposes of an 
abatement of a portion of a penalty or addi-
tion to tax under that section. 

Example 3. On April 1, 1989, an individual 
submitted a written request for advice to an 
Internal Revenue Service Center. The advice 
related to an item included on a federal tax 
return. The individual filed a federal income 
tax return with the appropriate Service Cen-
ter on April 15, 1989. Subsequently, on May 1, 
1989, the individual received advice from the 
Service Center concerning the written re-
quest made on April 1. Because the indi-
vidual filed his tax return prior to the date 
on which written advice from the Service 
was received, the individual did not rely on 
the Service’s written advice for purposes of 
section 6404(f). If, however, the individual 
amends his tax return to conform with the 
written advice received from the Service, the 
individual will be considered to have reason-
ably relied upon the Service’s advice. 

Example 4. Individual A, on May 1, 1989, re-
ceived advice from the Service that con-
cluded that interest paid by the taxpayer 
with respect to a specific loan was interest 
paid or accrued in connection with a trade or 
business, within the meaning of section 
163(h)(2)(A) of the Code. The advice relates to 
a continuing action. Therefore, provided the 

facts submitted by the taxpayer to obtain 
the advice remain adequate and accurate 
(that is, the circumstances relating to the 
indebtedness do not change), Individual A 
may rely on the Service’s advice for subse-
quent taxable years until the individual is 
put on notice that the advice no longer rep-
resents Service position and, thus, is no 
longer valid. 

Example 5. An individual, on June 1, 1989, 
received advice from the Service that con-
cluded that no gain or loss would be recog-
nized with respect to a transfer of property 
to his spouse under section 1041. The advice 
does not relate to a continuing action. 
Therefore, the taxpayer may not rely on the 
advice of the Service for transfers other than 
the transfer discussed in the taxpayer’s writ-
ten request for advice. 

(g) Effective date. Section 6404(f) shall 
apply with respect to advice requested 
on or after January 1, 1989. 

[T.D. 8254, 54 FR 21057, May 16, 1989. Redesig-
nated at 55 FR 14245, Apr. 17, 1990] 

§ 301.6404–4T Listed transactions and 
undisclosed reportable transactions 
(temporary). 

(a) through (b)(1)–(4) [Reserved] 
(5) Listed transactions and undisclosed 

reportable transactions—(i) In general. 
The general rule of suspension under 
section 6404(g)(1) does not apply to any 
interest, penalty, addition to tax, or 
additional amount with respect to any 
listed transaction as defined in section 
6707A(c) or any undisclosed reportable 
transaction. For purposes of this sec-
tion, an undisclosed reportable trans-
action is a reportable transaction de-
scribed in the regulations under sec-
tion 6011 that is not adequately dis-
closed under those regulations and that 
is not a listed transaction. Whether a 
transaction is a listed transaction or 
an undisclosed reportable transaction 
is determined as of the date the IRS 
provides notice to the taxpayer regard-
ing that transaction that specifically 
states the taxpayer’s liability and the 
basis for that liability. 

(ii) Effective/applicability dates. (A) 
These regulations apply to interest re-
lating to listed transactions and undis-
closed reportable transactions accruing 
before, on, or after October 3, 2004. 

(B) The applicability of these regula-
tions expires on or before June 21, 2010. 

(iii) Special rule for certain listed or un-
disclosed reportable transactions. With 
respect to interest relating to listed 
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