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(q) Disclosure to report the commission 
of a crime. The provisions of section 
7216(a) and § 301.7216–1 shall not apply 
to the disclosure of any tax return in-
formation to the proper Federal, State, 
or local official in order, and to the ex-
tent necessary, to inform the official of 
activities that may constitute, or may 
have constituted, a violation of any 
criminal law or to assist the official in 
investigating or prosecuting a viola-
tion of criminal law. A disclosure made 
in the bona fide but mistaken belief 
that the activities constituted a viola-
tion of criminal law is not subject to 
section 7216(a) and § 301.7216–1. 

(r) Disclosure of tax return information 
due to a tax return preparer’s incapacity 
or death. In the event of incapacity or 
death of a tax return preparer, disclo-
sure of tax return information may be 
made for the purpose of assisting the 
tax return preparer or his legal rep-
resentative (or the representative of a 
deceased tax return preparer’s estate) 
in operating the business. Any person 
receiving tax return information under 
the provisions of this paragraph (r) is a 
tax return preparer for purposes of sec-
tions 7216(a) and 6713(a). 

(s) Effective/applicability date. This 
section applies to disclosures or uses of 
tax return information occurring on or 
after January 1, 2009. 

[T.D. 9375, 73 FR 1069, Jan. 7, 2008, as amend-
ed by T.D. 9478, 75 FR 52, Jan. 4, 2010] 

§ 301.7216–2T Permissible disclosures 
or uses without consent of the tax-
payer (temporary). 

(a) through (m) [Reserved] For fur-
ther guidance, see § 301.7216–2(a) 
through (m). 

(n) Lists for solicitation of tax return 
business. (1) A tax return preparer, 
other than a person who is a tax return 
preparer solely because the person pro-
vides auxiliary services as defined in 
§ 301.7216–1(b)(2)(i)(B), may compile and 
maintain a separate list containing 
solely the names, addresses, e-mail ad-
dresses, phone numbers, taxpayer enti-
ty classification (including ‘‘indi-
vidual’’ or the specific type of business 
entity), and income tax return form 
number of taxpayers whose tax returns 
the tax return preparer has prepared or 
processed. The Internal Revenue Serv-
ice may issue guidance, by publication 

in the Internal Revenue Bulletin (see 
§ 601.601(d)(2)(ii)(b)), describing other 
types of information that may be in-
cluded in a list compiled and main-
tained pursuant to this paragraph. This 
list may be used by the compiler solely 
to contact the taxpayers on the list for 
the purpose of providing tax informa-
tion and general business or economic 
information or analysis for educational 
purposes, or soliciting additional tax 
return preparation services. The list 
may not be used to solicit any service 
or product other than tax return prepa-
ration services. The compiler of the 
list may not transfer the taxpayer list, 
or any part thereof, to any other per-
son unless the transfer takes place in 
conjunction with the sale or other dis-
position of the compiler’s tax return 
preparation business. Due diligence 
conducted prior to a proposed sale of a 
compiler’s tax return preparation busi-
ness is in conjunction with the sale or 
other disposition of a compiler’s tax re-
turn preparation business and will not 
constitute a transfer of the list if con-
ducted pursuant to a written agree-
ment that requires confidentiality of 
the tax return information disclosed 
and expressly prohibits the further use 
or disclosure of the tax return informa-
tion for any purpose other than that 
related to the purchase of the tax re-
turn preparation business. The tax re-
turn information submitted for the 
purpose of due diligence as authorized 
in this paragraph is a disclosure of tax 
return information subject to the pro-
visions of this section. A person who 
acquires a taxpayer list, or a part 
thereof, in conjunction with a sale or 
other disposition of a tax return prepa-
ration business is subject to the provi-
sions of this paragraph with respect to 
the list. The term list, as used in this 
paragraph (n), includes any record or 
system whereby the names and ad-
dresses of taxpayers are retained. The 
provisions of this paragraph (n) also 
apply to the transfer of any records 
and related papers to which this para-
graph (n) applies. 

(2) Examples. The following examples 
illustrate this paragraph (n): 

Example 1. Preparer A is a tax return pre-
parer as defined by § 301.7216–1(b)(2)(i)(A). 
Preparer A’s office is located in southeast 
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Pennsylvania, and Preparer A prepares fed-
eral and state income tax returns for tax-
payers who live in Pennsylvania, New Jer-
sey, Maryland, and Delaware. Preparer A 
maintains a list of taxpayer clients con-
taining the information allowed by this 
paragraph (n). Preparer A provides quarterly 
state income tax information updates to his 
individual taxpayer clients by e-mail or U.S. 
Mail. To ensure that his clients only receive 
the information updates that are relevant to 
them, Preparer A uses his list to direct his 
outreach efforts towards clients by zip code 
and income tax return form number (Form 
1040 and corresponding state income tax re-
turn form number). Preparer A may use the 
list information in this manner without tax-
payer consent because he is providing tax in-
formation for educational or informational 
purposes and is targeting clients based solely 
upon tax return information that is author-
ized by this paragraph (n), by zip code, which 
is part of a taxpayer’s address, and by in-
come tax return form number. Preparer A 
also may deliver this information to his cli-
ents by e-mail or by U.S. Mail without tax-
payer consent because those delivery meth-
ods use information authorized by this para-
graph (n). 

Example 2. Preparer B is a tax return pre-
parer as defined by § 301.7216–1(b)(2)(i)(A). 
Preparer B maintains a list of taxpayer cli-
ents containing the information allowed by 
this paragraph (n). Preparer B provides 
monthly federal income tax information up-
dates in the form of a newsletter to all of her 
taxpayer clients by e-mail or U.S. Mail. 
When Preparer B hires a new employee, she 
announces each hire in the newsletter for the 
month that follows the hiring. Each an-
nouncement includes a photograph of the 
new employee, the employee’s name, the em-
ployee’s telephone number, a brief listing of 
the employee’s qualifications, and a brief 
listing of the employee’s employment re-
sponsibilities. Preparer B may use the tax 
return information described in this para-
graph (n) in this manner without taxpayer 
consent because she is providing tax infor-
mation for educational or informational pur-
poses, to provide general federal income tax 
information updates. Preparer B may include 
the new employee announcements in the 
form described because this is considered tax 
information for educational or informational 
purposes, provided the announcements do 
not contain solicitations for non-tax return 
preparation services. Preparer B also may 
deliver this information to her clients by e- 
mail or by U.S. Mail without taxpayer con-
sent because those delivery methods use in-
formation authorized by this paragraph (n). 

(o) Producing statistical information in 
connection with tax return preparation 
business. (1) A tax return preparer may 

use tax return information, subject to 
the limitations specified in this para-
graph (o), to produce a statistical com-
pilation of data described in § 301.7216– 
1(b)(3)(i)(B). The purpose and use or 
disclosure of the statistical compila-
tion must relate directly to the inter-
nal management or support of the tax 
return preparer’s tax return prepara-
tion business, or to bona fide research 
or public policy discussions concerning 
state or federal taxation or requiring 
data acquired during the tax return 
preparation process. A tax return pre-
parer may not disclose the compila-
tion, or any part thereof, to any other 
person unless disclosure of the statis-
tical compilation is anonymous as to 
taxpayer identity, does not disclose 
cells containing data from fewer than 
ten tax returns, and is in direct support 
of the tax return preparer’s tax return 
preparation business or of bona fide re-
search or public policy discussions con-
cerning state or federal taxation or re-
quiring data acquired during the tax 
return preparation process. A statis-
tical compilation is anonymous as to 
taxpayer identity if it is in a form 
which cannot be associated with, or 
otherwise identify, directly or indi-
rectly, a particular taxpayer. For pur-
poses of this paragraph, marketing and 
advertising is in direct support of the 
tax return preparer’s tax return prepa-
ration business provided the marketing 
and advertising is not false, mis-
leading, or unduly influential. This 
paragraph, however, does not authorize 
the use or disclosure in marketing or 
advertising of any statistical compila-
tions, or part thereof, that identify dol-
lar amounts of refunds, credits, or de-
ductions associated with tax returns, 
or percentages relating thereto, wheth-
er or not the data are statistical, aver-
aged, aggregated, or anonymous. Dis-
closures made in support of fundraising 
activities conducted by Volunteer Re-
turn Preparation programs and other 
organizations described in section 
501(c) of the Internal Revenue Code 
(Code) in direct support of their tax re-
turn preparation businesses are not 
marketing and advertising under this 
paragraph. A tax return preparer who 
produces a statistical compilation of 
data described in § 301.7216–1(b)(3)(i)(B) 
may disclose the compilation in order 
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to comply with financial accounting or 
regulatory reporting requirements 
whether or not the statistical compila-
tion is anonymous as to taxpayer iden-
tity or discloses cells containing data 
from fewer than ten tax returns. 

A tax return preparer may not sell or 
exchange for value a statistical com-
pilation of data described in § 301.7216– 
1(b)(3)(i)(B), in whole or in part, except 
in conjunction with the transfer of as-
sets made pursuant to the sale or other 
disposition of the tax return preparer’s 
tax return preparation business. The 
provisions of paragraph (n) of this sec-
tion regarding the transfer of a tax-
payer list also apply to the transfer of 
any statistical compilations of data to 
which this paragraph applies. A person 
who acquires a statistical compilation, 
or a part thereof, pursuant to the oper-
ation of this paragraph (o) or in con-
junction with a sale or other disposi-
tion of a tax return preparation busi-
ness, is subject to the provisions of this 
paragraph with respect to the compila-
tion. 

(2) Examples. The following examples 
illustrate this paragraph (o): 

Example 1. Preparer A is a tax return pre-
parer as defined by § 301.7216–1(b)(2)(i)(A). In 
2009, A used tax return information to 
produce a statistical compilation of data for 
both internal management purposes and to 
support A’s tax return preparation business. 
The statistical compilation included a cell 
containing the information that A prepared 
32 S corporation tax returns in 2009. In 2010, 
A decides to embark upon a new marketing 
campaign emphasizing its experience pre-
paring small business tax returns. In the 
campaign, A discloses the cell containing the 
number of S corporation tax returns pre-
pared in 2009. A’s disclosure does not include 
any information that can be associated with 
or that can identify any specific taxpayers. 
A may disclose the anonymous statistical 
compilation without taxpayer consent. 

Example 2. Preparer B is a tax return pre-
parer as defined by § 301.7216–1(b)(2)(i)(A). In 
2010, in support of B’s tax return preparation 
business, B wants to advertise that the aver-
age tax refund obtained for its clients in 2009 
was $2,800. B may not disclose this informa-
tion because it contains a statistical com-
pilation reflecting average refund amounts. 

Example 3. Preparer C is a tax return pre-
parer as defined by § 301.7216–1(b)(2)(i)(A) and 
is a Volunteer Income Tax Assistance pro-
gram. In 2010, in support of C’s tax return 
preparation business, C submits a grant ap-
plication to a charitable foundation to fund 

C’s operations providing free tax return prep-
aration services to low- and moderate-in-
come families. In support of C’s request, C 
includes anonymous statistical data from 
cells containing data from ten or more tax 
returns showing that, in 2009, C provided 
services to 500 taxpayers, that 95 percent of 
the taxpayer population served by C received 
the Earned Income Tax Credit (EITC), and 
that the average amount of the EITC re-
ceived was $3,300. Despite the fact that this 
information constitutes an average credit 
amount, C may disclose the information to 
the charitable foundation because disclo-
sures made in support of fundraising activi-
ties conducted by Volunteer Income Tax As-
sistance programs and other organizations 
described in section 501(c) of the Code in di-
rect support of their tax return preparation 
business are not considered marketing and 
advertising for purposes of § 301.7216–2(o)(1). 

Example 4. Preparer D is a tax return pre-
parer as defined by § 301.7216–1(b)(2)(i)(A). In 
December 2009, D produced an anonymous 
statistical compilation of tax return infor-
mation obtained during the 2009 filing sea-
son. In 2010, D wants to disclose portions of 
the anonymous statistical compilation from 
cells containing data from ten or more tax 
returns in connection with the marketing of 
its financial advisory and asset planning 
services. D is required to receive taxpayer 
consent under § 301.7216–3 before disclosing 
the tax return information contained in the 
anonymous statistical compilation because 
the disclosure is not being made in support 
of D’s tax return preparation business. 

(p) Disclosure or use of information for 
quality, peer, or conflict reviews. (1) The 
provisions of section 7216(a) and 
§ 301.7216–1 shall not apply to any dis-
closure for the purpose of a quality or 
peer review to the extent necessary to 
accomplish the review. A quality or 
peer review is a review that is under-
taken to evaluate, monitor, and im-
prove the quality and accuracy of a tax 
return preparer’s tax preparation, ac-
counting, or auditing services. A qual-
ity or peer review may be conducted 
only by attorneys, certified public ac-
countants, enrolled agents, and en-
rolled actuaries who are eligible to 
practice before the Internal Revenue 
Service. See Department of the Treas-
ury Circular 230, 31 CFR part 10. Tax 
return information may also be dis-
closed to persons who provide adminis-
trative or support services to an indi-
vidual who is conducting a quality or 
peer review under this paragraph (p), 
but only to the extent necessary for 
the reviewer to conduct the review. 
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Tax return information gathered in 
conducting a review may be used only 
for purposes of a review. No tax return 
information identifying a taxpayer 
may be disclosed in any evaluative re-
ports or recommendations that may be 
accessible to any person other than the 
reviewer or the tax return preparer 
being reviewed. The tax return pre-
parer being reviewed will maintain a 
record of the review including the in-
formation reviewed and the identity of 
the persons conducting the review. 
After completion of the review, no doc-
uments containing information that 
may identify any taxpayer by name or 
identification number may be retained 
by a reviewer or by the reviewer’s ad-
ministrative or support personnel. 

(2) The provisions of section 7216(a) 
and § 301.7216–1 shall not apply to any 
disclosure necessary to accomplish a 
conflict review. A conflict review is a 
review undertaken to comply with re-
quirements established by any federal, 
state, or local law, agency, board or 
commission, or by a professional asso-
ciation ethics committee or board, to 
either identify, evaluate, and monitor 
actual or potential legal and ethical 
conflicts of interest that may arise 
when a tax return preparer is employed 
or acquired by another tax return pre-
parer, or to identify, evaluate, and 
monitor actual or potential legal and 
ethical conflicts of interest that may 
arise when a tax return preparer is con-
sidering engaging a new client. Tax re-
turn information gathered in con-
ducting a conflict review may be used 
only for purposes of a conflict review. 
No tax return information identifying 
a taxpayer may be disclosed in any 
evaluative reports or recommendations 
that may be accessible to any person 
other than those responsible for identi-
fying, evaluating, and monitoring legal 
and ethical conflicts of interest. No tax 
return information identifying a tax-
payer may be disclosed outside of the 
United States or a territory or posses-
sion of the United States unless the 
disclosing and receiving tax return pre-
parers have procedures in place that 
are consistent with good business prac-
tices and designed to maintain the con-
fidentiality of the disclosed return in-
formation. 

(3) Any person (including administra-
tive and support personnel) receiving 
tax return information in connection 
with a quality, peer, or conflict review 
is a tax return preparer for purposes of 
sections 7216(a) and 6713(a). Tax return 
information disclosed and used for pur-
poses of a quality, peer, or conflict re-
view shall not be used or disclosed for 
any other purpose. 

(q) through (r) [Reserved] For further 
guidance, see § 301.7216–2(q) through (r). 

(s) Effective/applicability date. This 
section applies to disclosures or uses of 
tax return information occurring on or 
after January 4, 2010. 

(t) Expiration date. The applicability 
of this section expires on or before De-
cember 28, 2012. 

[T.D. 9478, 75 FR 52, Jan. 4, 2010] 

§ 301.7216–3 Disclosure or use per-
mitted only with the taxpayer’s con-
sent. 

(a) In general—(1) Taxpayer consent. 
Unless section 7216 or § 301.7216–2 spe-
cifically authorizes the disclosure or 
use of tax return information, a tax re-
turn preparer may not disclose or use a 
taxpayer’s tax return information prior 
to obtaining a written consent from 
the taxpayer, as described in this sec-
tion. A tax return preparer may dis-
close or use tax return information as 
the taxpayer directs as long as the pre-
parer obtains a written consent from 
the taxpayer as provided in this sec-
tion. The consent must be knowing and 
voluntary. Except as provided in para-
graph (a)(2) of this section, condi-
tioning the provision of any services on 
the taxpayer’s furnishing consent will 
make the consent involuntary, and the 
consent will not satisfy the require-
ments of this section. 

(2) Taxpayer consent to a tax return 
preparer furnishing tax return informa-
tion to another tax return preparer. (i) A 
tax return preparer may condition its 
provision of preparation services upon 
a taxpayer’s consenting to disclosure of 
the taxpayer’s tax return information 
to another tax return preparer for the 
purpose of performing services that as-
sist in the preparation of, or provide 
auxiliary services in connection with 
the preparation of, the tax return of 
the taxpayer. 
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