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thereto of the originals of books, docu-
ments, and records, and of models, dia-
grams, and other exhibits, introduced
in evidence before the Tax Court or any
of its divisions; or the Tax Court may,
on its own action, make such other dis-
position thereof as it deems advisable.

DECLARATORY JUDGMENTS RELATING TO
QUALIFICATION OF CERTAIN RETIRE-
MENT PLANS

§301.7476-1 Declaratory judgments.

See the regulations under section
7476 contained in part 1 of this chapter
(Income Tax Regulations) for provi-
sions relating to declaratory judg-
ments, for provisions relating to the
qualification of an employee as an ‘‘in-
terested party’’, and for a requirement
that the applicant for an advance de-
termination by the Internal Revenue
Service of the qualification of certain
retirement plans give notice of such
application to interested parties.

[T.D. 7421, 41 FR 20878, May 21, 1976]

§301.7477-1 Declaratory judgments re-
lating to the value of certain gifts
for gift tax purposes.

(a) In general. If the adjustment(s)
proposed by the Internal Revenue Serv-
ice (IRS) will not result in any defi-
ciency in or refund of the donor’s gift
tax liability for the calendar year, and
if the requirements contained in para-
graph (d) of this section are satisfied,
then the declaratory judgment proce-
dure under section 7477 is available to
the donor for determining the amount
of one or more of the donor’s gifts dur-
ing that calendar year for Federal gift
tax purposes.

(b) Declaratory judgment procedure—(1)
In general. If a donor does not resolve a
dispute with the IRS concerning the
value of a transfer for gift tax purposes
at the Examination level, the donor
will be sent a notice of preliminary de-
termination of value (Letter 950-G or
such other document as may be uti-
lized by the IRS for this purpose from
time to time, but referred to in this
section as Letter 950-G), inviting the
donor to file a formal protest and to re-
quest consideration by the appropriate
IRS Appeals office. See §§601.105 and
601.106 of this chapter. Subsequently,
the donor will be sent a notice of deter-
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mination of value (Letter 3569, or such
other document as may be utilized
from time to time by the IRS for this
purpose in cases where no deficiency or
refund would result, but referred to in
this section as Letter 3569) if—

(i) The donor requests Appeals con-
sideration in writing within 30 calendar
days after the mailing date of the Let-
ter 950-G, or by such later date as de-
termined pursuant to IRS procedures,
and the matter is not resolved by Ap-
peals;

(ii) The donor does not request Ap-
peals consideration within the time
provided in paragraph (b)(1)(i) of this
section; or

(iii) The IRS does not issue a Letter
950-G in circumstances described in
paragraph (d)(4)(iv) of this section.

(2) Notice of determination of value.
The Letter 3569 will notify the donor of
the adjustment(s) proposed by the IRS,
and will advise the donor that the
donor may contest the determination
made by the IRS by filing a petition
with the Tax Court before the 91st day
after the date on which the Letter 3569
was mailed to the donor by the IRS.

(3) Tax Court petition. If the donor
does not file a timely petition with the
Tax Court, the IRS determination as
set forth in the Letter 3569 will be con-
sidered the final determination of
value, as defined in sections 2504(c) and
2001(f). If the donor files a timely peti-
tion with the Tax Court, the Tax Court
will determine whether the donor has
exhausted available administrative
remedies. Under section 7477, the Tax
Court is not authorized to issue a de-
claratory judgment unless the Tax
Court finds that the donor has ex-
hausted all administrative remedies
within the IRS. See paragraph (d)(4) of
this section regarding the exhaustion
of administrative remedies.

(c) Adjustments subject to declaratory
judgment procedure. The declaratory
judgment procedures set forth in this
section apply to adjustments involving
all issues relating to the transfer, in-
cluding without limitation valuation
issues and legal issues involving the in-
terpretation and application of the gift
tax law.

(d) Requirements for declaratory judg-
ment procedure—(1) In general. The de-
claratory judgment procedure provided
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in this section is available to a donor
with respect to a transfer only if all
the requirements of paragraphs (d)(2)
through (5) of this section with regard
to that transfer are satisfied.

(2) Reporting. The transfer is shown
or disclosed on the return of tax im-
posed by chapter 12 for the calendar
year during which the transfer was
made or on a statement attached to
such return. For purposes of this para-
graph (d)(2), the term return of tax im-
posed by chapter 12 means the last gift
tax return (Form 709, “United States
Gift (and Generation-Skipping Trans-
fer) Tax Return’ or such other form as
may be utilized for this purpose from
time to time by the IRS) for the cal-
endar year filed on or before the due
date of the return, including extensions
granted if any, or, if a timely return is
not filed, the first gift tax return for
that calendar year filed after the due
date. For purposes of satisfying this re-
quirement, the transfer need not be re-
ported in a manner that constitutes
adequate disclosure within the mean-
ing of §301.6501(c)-1(e) or (f) (and thus
for which, under §§20.2001-1(b) and
25.2504-2(b) of this chapter, the period
during which the IRS may adjust the
value of the gift will not expire). The
issuance of a Letter 3569 with regard to
a transfer disclosed on a return does
not constitute a determination by the
IRS that the transfer was adequately
disclosed, or otherwise cause the period
of limitations on assessment to com-
mence to run with respect to that
transfer. In addition, in the case of a
transfer that is shown on the return,
the IRS may in its discretion defer
until a later time making a determina-
tion with regard to such transfer. If the
IRS exercises its discretion to defer
such determination in that case, the
transfer will not be addressed in the
Letter 3569 (if any) sent to the donor
currently, and the donor is not yet eli-
gible for a declaratory judgment with
regard to that transfer under section
7477,

(3) IRS determination and actual con-
troversy. The IRS makes a determina-
tion regarding the gift tax treatment
of the transfer that results in an actual
controversy. The IRS makes a deter-
mination that results in an actual con-
troversy with respect to a transfer by
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mailing a Letter 3569 to the donor,
thereby notifying the donor of the ad-
justment(s) proposed by the IRS with
regard to that transfer and of the do-
nor’s rights under section 7477.

(4) Exhaustion of administrative rem-
edies—(i) In general. The Tax Court de-
termines whether the donor has ex-
hausted all administrative remedies
available within the IRS for resolving
the controversy.

(i1) Appeals office consideration. For
purposes of this section, the IRS will
consider a donor to have exhausted all
administrative remedies if, prior to fil-
ing a petition in Tax Court (except as
provided in paragraphs (d)(4)(iii) and
(iv) of this section), the donor, or a
qualified representative of the donor
described in §601.502 of this chapter,
timely requests consideration by Ap-
peals and participates fully (within the
meaning of paragraph (d)(4)(vi) of this
section) in the Appeals consideration
process. A timely request for consider-
ation by Appeals is a written request
from the donor for Appeals consider-
ation made within 30 days after the
mailing date of the Letter 950-G, or by
such later date for responding to the
Letter 950-G as is agreed to between
the donor and the IRS.

(iii) Request for Appeals office consider-
ation not granted. If the donor, or a
qualified representative of the donor
described in §601.502 of this chapter,
timely requests consideration by Ap-
peals and Appeals does not grant that
request, the IRS nevertheless will con-
sider the donor to have exhausted all
administrative remedies within the
IRS for purposes of section 7477 upon
the issuance of the Letter 3569, pro-
vided that the donor, or a qualified rep-
resentative of the donor described in
§601.502 of this chapter, after the filing
of a petition in Tax Court for a declara-
tory judgment pursuant to section 7477,
participates fully (within the meaning
of paragraph (d)(4)(vi) of this section)
in the Appeals office consideration if
offered by the IRS while the case is in
docketed status.

(iv) No Letter 950-G issued. If the IRS
does not issue a Letter 950-G to the
donor prior to the issuance of Letter
3569, the IRS nevertheless will consider
the donor to have exhausted all admin-
istrative remedies within the IRS for
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purposes of section 7477 upon the
issuance of the Letter 3569, provided
that—

(A) The IRS decision not to issue the
Letter 950-G was not due to actions or
inactions of the donor (such as a fail-
ure to supply requested information or
a current mailing address to the Area
Director having jurisdiction over the
tax matter); and

(B) The donor, or a qualified rep-
resentative of the donor described in
§601.502 of this chapter, after the filing
of a petition in Tax Court for a declara-
tory judgment pursuant to section 7477,
participates fully (within the meaning
of paragraph (d)(4)(vi) of this section)
in the Appeals office consideration if
offered by the IRS while the case is in
docketed status.

(v) Failure to agree to extension of time
for assessment. For purposes of section
7477, the donor’s refusal to agree to an
extension of the time under section
6501 within which gift tax with respect
to the transfer at issue (if any) may be
assessed will not be considered by the
IRS to constitute a failure by the
donor to exhaust all administrative
remedies available to the donor within
the IRS.

(vi) Participation in Appeals consider-
ation process. For purposes of this sec-
tion, the donor or a qualified represent-
ative of the donor described in §601.502
of this chapter participates fully in the
Appeals consideration process if the
donor or the qualified representative
timely submits all information related
to the transfer that is requested by the
IRS in connection with the Appeals
consideration and discloses to the Ap-
peals office all relevant information re-
garding the controversy to the extent
such information and its relevance is
known or should be known by the
donor or the qualified representative
during the time the issue is under con-
sideration by Appeals.

(5) Timely petition in Taxr Court. The
donor files a pleading with the Tax
Court requesting a declaratory judg-
ment under section 7477. This pleading
must be filed with the Tax Court before
the 91st day after the date of mailing of
the Letter 3569 by the IRS to the donor.
The pleading must be in the form of a
petition subject to Tax Court Rule
211(d).

§301.7477-1

(e) Examples. The following examples
illustrate the provisions of this sec-
tion, and assume that in each case the
Tax Court petition is filed on or after
September 9, 2009.

These examples, however, do not ad-
dress any other situations that might
affect the Tax Court’s jurisdiction over
the proceeding:

Example 1. Exhaustion of administrative rem-
edies. The donor (D) timely files a Form 709,
“United States Gift (and Generation-Skip-
ping Transfer) Tax Return,” on which D re-
ports D’s completed gift of closely held
stock. After conducting an examination, the
IRS concludes that the value of the stock on
the date of the gift is greater than the value
reported on the return. Because the amount
of D’s available applicable credit amount
under section 2505 is sufficient to cover any
resulting tax liability, no gift tax deficiency
will result from the adjustment. D is unable
to resolve the matter with the IRS examiner.
The IRS sends a Letter 950-G to D informing
D of the proposed adjustment. D, within 30
calendar days after the mailing date of the
letter, submits a written request for Appeals
consideration. During the Appeals process, D
provides to the Appeals office all additional
information (if any) requested by Appeals
relevant to the determination of the value of
the stock in a timely fashion. The Appeals
office and D are unable to reach an agree-
ment regarding the value of the stock as of
the date of the gift. The Appeals office sends
D a notice of determination of value (Letter
3569). For purposes of section 7477, the IRS
will consider D to have exhausted all avail-
able administrative remedies within the IRS,
and thus will not contest the allegation in
D’s petition that D has exhausted all such
administrative remedies.

Example 2. Exhaustion of administrative rem-
edies. Assume the same facts as in Example 1,
except that D does not timely request con-
sideration by Appeals after receiving the
Letter 950-G. A Letter 3569 is mailed to D
more than 30 days after the mailing of the
Letter 950-G and prior to the expiration of
the period of limitations for assessment of
gift tax. D timely files a petition in Tax
Court pursuant to section 7477. After the
case is docketed, D requests Appeals consid-
eration. In this situation, because D did not
respond timely to the Letter 950-G with a
written request for Appeals consideration,
the IRS will not consider D to have ex-
hausted all administrative remedies avail-
able within the IRS for purposes of section
7477 prior to filing the petition in Tax Court,
and thus may contest any allegation in D’s
petition that D has exhausted all such ad-
ministrative remedies.

Example 3. Exhaustion of administrative rem-
edies. D timely files a Form 709 on which D
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reports D’s completed gifts of interests in a
family limited partnership. After conducting
an examination, the IRS proposes to adjust
the value of the gifts as reported on the re-
turn. No gift tax deficiency will result from
the adjustments, however, because D has a
sufficient amount of available applicable
credit amount under section 2505. D declines
to consent to extend the time for the assess-
ment of gift tax with respect to the gifts at
issue. Because of the pending expiration of
the period of limitation on assessment with-
in which a gift tax, if any, could be assessed,
the IRS determines that there is not ade-
quate time for Appeals consideration. Ac-
cordingly, the IRS mails to D a Letter 3569,
even though a Letter 950-G had not first been
issued to D. D timely files a petition in Tax
Court pursuant to section 7477. After the
case is docketed in Tax Court, D is offered
the opportunity for Appeals to consider any
dispute regarding the determination and par-
ticipates fully in the Appeals consideration
process. However, the Appeals office and D
are unable to resolve the issue. The IRS will
consider D to have exhausted all administra-
tive remedies available within the IRS, and
thus will not assert that D has not exhausted
all such administrative remedies.

Example 4. Legal issue. D transfers non-
vested stock options to a trust for the ben-
efit of D’s child. D timely files a Form 709 re-
porting the transfer as a completed gift for
Federal gift tax purposes and complies with
the adequate disclosure requirements for
purposes of triggering the commencement of
the applicable statute of limitations. Pursu-
ant to §301.6501(c)-1(f)(5), adequate disclosure
of a transfer that is reported as a completed
gift on the Form 709 will commence the run-
ning of the period of limitations for assess-
ment of gift tax on D, even if the transfer is
ultimately determined to be an incomplete
gift for purposes of §25.2511-2 of this chapter.
After conducting an examination, the IRS
concurs with the reported valuation of the
stock options, but concludes that the re-
ported transfer is not a completed gift for
Federal gift tax purposes. D is unable to re-
solve the matter with the IRS examiner. The
IRS sends a Letter 950-G to D, who timely
mails a written request for Appeals consider-
ation. Assuming that the IRS mails to D a
Letter 3569 with regard to this transfer, and
that D complies with the administrative pro-
cedures set forth in this section, including
the exhaustion of all administrative rem-
edies available within the IRS, then D may
file a petition for declaratory judgment with
the Tax Court pursuant to section 7477.

Example 5. Transfers in controversy. On April
16, 2007, D timely files a Form 709 on which
D reports gifts made in 2006 of fractional in-
terests in certain real property and of inter-
ests in a family limited partnership (FLP).
However, although the gifts are disclosed on
the return, the return does not contain infor-
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mation sufficient to constitute adequate dis-
closure under §301.6501(c)-1(e) or (f) for pur-
poses of the application of the statute of lim-
itations on assessment of gift tax with re-
spect to the reported gifts. The IRS conducts
an examination and concludes that the value
of both the interests in the real property and
the FLP interests on the date(s) of the trans-
fers are greater than the values reported on
the return. No gift tax deficiency will result
from the adjustments because D has a suffi-
cient amount of remaining applicable credit
amount under section 2505. However, D does
not agree with the adjustments. The IRS
sends a Letter 950-G to D informing D of the
proposed adjustments in the value of the re-
ported gifts. D, within 30 calendar days after
the mailing date of the letter, submits a
written request for Appeals consideration.
The Appeals office and D are unable to reach
an agreement regarding the value of any of
the gifts. In the exercise of its discretion, the
IRS decides to resolve currently only the
value of the real property interests, and to
defer the resolution of the value of the FLP
interests. On May 28, 2009, the Appeals office
sends D a Letter 3569 addressing only the
value of the gifts of interests in the real
property. Because none of the gifts reported
on the return filed on April 16, 2007 were ade-
quately disclosed for purposes of §301.6501(c)—
1(e) or (f), the period of limitations during
which the IRS may adjust the value of those
gifts has not begun to run. Accordingly, the
Letter 3569 is timely mailed. If D timely files
a petition in Tax Court pursuant to section
7477 with regard to the value of the interests
in the real property, then, assuming the
other requirements of section 7477 are satis-
fied with regard to those interests, the Tax
Court’s declaratory judgment, once it be-
comes final, will determine the value of the
gifts of the interests in the real property. Be-
cause the IRS has not yet put the gift tax
value of the interests in the FLP into con-
troversy, the procedure under section 7477 is
not yet available with regard to those gifts.

(f) Effective/applicability date. This
section applies to civil proceedings de-
scribed in section 7477 filed in the
United States Tax Court on or after
September 9, 2009.

[T.D. 9460, 74 FR 46347, Sept. 9, 2009; 74 FR
55136, Oct. 27, 2009]

COURT REVIEW OF TAX COURT DECISIONS

§301.7481-1 Date when Tax Court de-
cision becomes final; decision modi-
fied or reversed.

(a) Upon mandate of Supreme Court.
Under section 7481(3)(A) of the Code, if
the Supreme Court directs that the de-
cision of the Tax Court be modified or
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