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(2) Transition rule. For business enti-
ties created or organized under the 
laws of more than one jurisdiction as of 
August 12, 2004, the rules of this section 
apply as of May 1, 2006. These entities, 
however, may rely on the rules of this 
section as of August 12, 2004. 

[T.D. 9246, 71 FR 4817, Jan. 30, 2006] 

§ 301.7701–6 Definitions; person, fidu-
ciary. 

(a) Person. The term person includes 
an individual, a corporation, a partner-
ship, a trust or estate, a joint-stock 
company, an association, or a syn-
dicate, group, pool, joint venture, or 
other unincorporated organization or 
group. The term also includes a guard-
ian, committee, trustee, executor, ad-
ministrator, trustee in bankruptcy, re-
ceiver, assignee for the benefit of credi-
tors, conservator, or any person acting 
in a fiduciary capacity. 

(b) Fiduciary—(1) In general. Fidu-
ciary is a term that applies to persons 
who occupy positions of peculiar con-
fidence toward others, such as trustees, 
executors, and administrators. A fidu-
ciary is a person who holds in trust an 
estate to which another has a bene-
ficial interest, or receives and controls 
income of another, as in the case of re-
ceivers. A committee or guardian of 
the property of an incompetent person 
is a fiduciary. 

(2) Fiduciary distinguished from agent. 
There may be a fiduciary relationship 
between an agent and a principal, but 
the word agent does not denote a fidu-
ciary. An agent having entire charge of 
property, with authority to effect and 
execute leases with tenants entirely on 
his own responsibility and without con-
sulting his principal, merely turning 
over the net profits from the property 
periodically to his principal by virtue 
of authority conferred upon him by a 
power of attorney, is not a fiduciary 
within the meaning of the Internal 
Revenue Code. In cases when no legal 
trust has been created in the estate 
controlled by the agent and attorney, 
the liability to make a return rests 
with the principal. 

(c) Effective date. The rules of this 
section are effective as of January 1, 
1997. 

[T.D. 8697, 61 FR 66593, Dec. 18, 1996] 

§ 301.7701–7 Trusts—domestic and for-
eign. 

(a) In general. (1) A trust is a United 
States person if— 

(i) A court within the United States 
is able to exercise primary supervision 
over the administration of the trust 
(court test); and 

(ii) One or more United States per-
sons have the authority to control all 
substantial decisions of the trust (con-
trol test). 

(2) A trust is a United States person 
for purposes of the Internal Revenue 
Code (Code) on any day that the trust 
meets both the court test and the con-
trol test. For purposes of the regula-
tions in this chapter, the term domestic 
trust means a trust that is a United 
States person. The term foreign trust 
means any trust other than a domestic 
trust. 

(3) Except as otherwise provided in 
part I, subchapter J, chapter 1 of the 
Code, the taxable income of a foreign 
trust is computed in the same manner 
as the taxable income of a nonresident 
alien individual who is not present in 
the United States at any time. Section 
641(b). Section 7701(b) is not applicable 
to trusts because it only applies to in-
dividuals. In addition, a foreign trust is 
not considered to be present in the 
United States at any time for purposes 
of section 871(a)(2), which deals with 
capital gains of nonresident aliens 
present in the United States for 183 
days or more. 

(b) Applicable law. The terms of the 
trust instrument and applicable law 
must be applied to determine whether 
the court test and the control test are 
met. 

(c) The court test—(1) Safe harbor. A 
trust satisfies the court test if— 

(i) The trust instrument does not di-
rect that the trust be administered 
outside of the United States; 

(ii) The trust in fact is administered 
exclusively in the United States; and 

(iii) The trust is not subject to an 
automatic migration provision de-
scribed in paragraph (c)(4)(ii) of this 
section. 

(2) Example. The following example il-
lustrates the rule of paragraph (c)(1) of 
this section: 

Example. A creates a trust for the equal 
benefit of A’s two children, B and C. The 
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