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includes such activites as manufac-
turing, merchandising, mining, proc-
essing, banking, and insuring. It does 
not include the rendition of personal 
services. Hence, a nonresident alien in-
dividual who is resident of Switzerland 
and who performs personal services is 
not, merely by reason of such services, 
engaged in a Swiss enterprise within 
the meaning of the convention; con-
sequently, his liability to United 
States tax is not determined under Ar-
ticle III of the convention, if he has not 
otherwise carried on a Swiss enter-
prise. 

(7) Swiss enterprise. The term ‘‘Swiss 
enterprise’’ means an enterprise car-
ried on in Switzerland by a nonresident 
alien individual who is a resident of 
Switzerland, or by a Swiss corporation 
or other entity. Thus, an enterprise 
carried on wholly outside Switzerland 
by a Swiss corporation is not a Swiss 
enterprise within the meaning of the 
convention. 

(8) Swiss corporation or other entity. 
The term ‘‘Swiss corporation or other 
entity’’ means a corporation or institu-
tion or foundation having juridical per-
sonality, or a partnership (association 
‘‘en nom collectif’’ or ‘‘en 
commandite’’), or other association 
without juridical personality, created 
or organized under Swiss laws. 

(9) United States enterprise. The term 
‘‘United States enterprise’’ means an 
enterprise carried on in the United 
States by a resident of the United 
States (including an individual, fidu-
ciary, and partnership) or by a United 
States corporation or other entity. 

(10) United States corporation or other 
entity. The term ‘‘United States cor-
poration or other entity’’ means a cor-
poration or other entity created or or-
ganized under the law of the United 
States or of any State or Territory of 
the United States. 

(11) Industrial and commercial profits. 
The term ‘‘industrial and commercial 
profits’’ means profits arising from in-
dustrial, commercial, mercantile, man-
ufacturing, and like activities of an en-
terprise, including mining, financial 
and insurance profits. It does not in-
clude income in the form of dividends, 
interests, rents, royalties, or remu-
neration for personal services. In deter-
mining the industrial and commercial 

profits from sources within the United 
States of a Swiss enterprise, no profits 
shall be deemed to arise from the mere 
purchase of goods or merchandise with-
in the United States by such enter-
prise. Moreover, in determining such 
profits of the United States permanent 
establishment of such enterprise, there 
shall be allowed as deductions all ex-
penses which are reasonably applicable 
to the permanent establishment, in-
cluding executive and general adminis-
trative expenses so applicable. See sec-
tions 861 through 864, Internal Revenue 
Code of 1954, and the regulations there-
under. 

(12) Commissioner. The term ‘‘Com-
missioner’’ means the Commissioner of 
Internal Revenue or his authorized rep-
resentative. 

(13) Director of the Federal Tax Admin-
istration. The term ‘‘Director of the 
Federal Tax Administration’’ means 
the Director of the Federal Tax Admin-
istration (Direktor der 
eidgenoessischen Steuerverwaltung) of 
Switzerland. 

§ 509.105 Industrial and commercial 
profits. 

(a) General. (1) Article III of the con-
vention adopts the principle that an 
enterprise of one of the contracting 
States shall not be taxable by the 
other contracting State upon its indus-
trial and commercial profits unless it 
is engaged in trade or business in the 
latter State through a permanent es-
tablishment situated therein. Accord-
ingly, a Swiss enterprise is subject to 
United States tax upon its industrial 
and commercial profits, to the extent 
of such profits from sources within the 
United States, only if it is engaged in 
trade or business in the United States 
at some time during the taxable year 
through a permanent establishment 
situated therein. 

(2) From the standpoint of the United 
States tax the article has application 
only to a Swiss enterprise and its in-
dustrial and commercial profits from 
sources within the United States. 
Thus, a nonresident alien individual 
who is a citizen of Switzerland, or a 
Swiss corporation or other entity, car-
rying on an enterprise which is not 
Swiss, is subject to tax on such income 
of such enterprise pursuant to section 
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871(c) or section 882(a), Internal Rev-
enue Code of 1954, if such alien, cor-
poration, or other entity has engaged 
in trade or business in the United 
States at any time during the taxable 
year, even though it has not had a per-
manent establishment therein at any 
time within such year. 

(b) No United States permanent estab-
lishment. A Swiss enterprise is not sub-
ject to United States tax upon its in-
dustrial and commercial profits from 
sources within the United States, nor 
shall such profits be included in gross 
income, if it has not at any time dur-
ing the taxable year engaged in trade 
or business in the United States 
through a permanent establishment 
situated therein. For example, if dur-
ing the taxable year an enterprise car-
ried on in Switzerland by a nonresident 
alien individual who is a resident of 
Switzerland, or by a Swiss corporation, 
were to sell merchandise, such as 
watches, dairy products, or liqueurs, in 
the United States through a commis-
sion agent or broker in the United 
States acting in the ordinary course of 
his business as such agent or broker, 
the profits arising from such sale 
would not be included in gross income 
and would be exempt from United 
States tax under Article III of the con-
vention. Similarly, if during the tax-
able year such enterprise were to se-
cure orders in the United States for 
such merchandise through its sales 
agents whose sole function in the 
United States is sales promotion, the 
orders being transmitted to Switzer-
land for acceptance, then the profits 
arising from such sales would not be 
included in gross income and would be 
exempt from United States tax. 

(c) United States permanent establish-
ment—(1) General. A Swiss enterprise is 
subject to United States tax upon its 
industrial and commercial profits from 
sources within the United States to the 
same extent as are nonresident aliens 
or foreign corporations which are sub-
ject to tax pursuant to section 871(c) or 
section 882(a), Internal Revenue Code 
of 1954, if such enterprise has at any 
time during the taxable year engaged 
in trade or business in the United 
States through a permanent establish-
ment situated therein. If it is so en-
gaged, it is subject to United States 

tax upon its entire income from 
sources within the United States ex-
cept to the extent otherwise exempt 
from United States tax. 

(2) Allocation of profits. In the deter-
mination of the income taxable to such 
enterprise for purposes of the United 
States tax, all industrial and commer-
cial profits from sources within the 
United States shall be deemed to be al-
locable to the permanent establish-
ment in the United States. Hence, if a 
Swiss enterprise which has a perma-
nent establishment in the United 
States at some time during the taxable 
year were to sell in the United States, 
through a commission agent therein 
acting in the ordinary course of his 
business as such, merchandise which 
has been produced in Switzerland, the 
profits arising from such sale would be 
allocable to the permanent establish-
ment to the extent they are derived 
from sources within the United States, 
even though the sale is made independ-
ently of the permanent establishment. 

(3) Independent basis. The industrial 
and commercial profits of the perma-
nent establishment in the United 
States shall be determined as if the es-
tablishment were an independent en-
terprise engaged in the same or similar 
activities under the same or similar 
conditions and dealing at arm’s length, 
or on an independent basis, with the 
enterprise of which it is a permanent 
establishment. 

§ 509.106 Control of a United States en-
terprise by a Swiss enterprise. 

In effect, Article IV of the conven-
tion provides that, if a Swiss enterprise 
by reason of its control of a United 
States enterprise imposes on the latter 
enterprise conditions different from 
those which would result from normal 
business relations between independent 
enterprises, the accounts between the 
enterprises shall be adjusted in order 
to ascertain the true taxable income of 
each enterprise. The purpose is to place 
the controlled United States enterprise 
on a tax parity with an uncontrolled 
United States enterprise by deter-
mining, according to the standard of an 
uncontrolled enterprise, the true tax-
able income from the property and 
business of the controlled enterprise. 
The basic objective of the article is 
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