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individual by a trust described in sec-
tion 401(a) which is exempt under sec-
tion 501(a) or under a plan described in 
section 403(a), see paragraph (g) of 
§ 1.72–15. 

(e) Amounts received as pensions, etc., 
for certain personal injuries or sickness. 
(1) Section 104(a)(4) excludes from gross 
income amounts which are received as 
a pension, annuity, or similar allow-
ance for personal injuries or sickness 
resulting from active service in the 
armed forces of any country, or in the 
Coast and Geodetic Survey, or the Pub-
lic Health Service. For purposes of this 
section, that part of the retired pay of 
a member of an armed force, computed 
under formula No. 1 or 2 of 10 U.S.C. 
1401, or under 10 U.S.C. 1402(d), on the 
basis of years of service, which exceeds 
the retired pay that he would receive if 
it were computed on the basis of per-
centage of disability is not considered 
as a pension, annuity, or similar allow-
ance for personal injury or sickness, re-
sulting from active service in the 
armed forces of any country, or in the 
Coast and Geodetic Survey, or the Pub-
lic Health Service (see 10 U.S.C. 1403 
(formerly 37 U.S.C. 272(h), section 
402(h) of the Career Compensation Act 
of 1949)). See paragraph (a)(3)(i)(a) of 
§ 1.105–4 for the treatment of retired 
pay in excess of the part computed on 
the basis of percentage of disability as 
amounts received through a wage con-
tinuation plan. For the rules relating 
to certain reduced uniformed services 
retirement pay, see paragraph (c)(2) of 
§ 1.122–1. For rules relating to a waiver 
by a member or former member of the 
uniformed services of a portion of dis-
ability retired pay in favor of a pension 
or compensation receivable under the 
laws administered by the Veterans Ad-
ministration (38 U.S.C. 3105), see § 1.122– 
1(c)(3). For rules relating to a reduc-
tion of the disability retired pay of a 
member or former member of the uni-
formed services under the Dual Com-
pensation Act of 1964 (5 U.S.C. 5531) by 
reason of Federal employment, see 
§ 1.122–1(c)(4). 

(2) Section 104(a)(4) excludes from 
gross income amounts which are re-
ceived by a participant in the Foreign 
Service Retirement and Disability Sys-
tem in a taxable year of such partici-
pant ending after September 8, 1960, as 

a disability annuity payable under the 
provisions of section 831 of the Foreign 
Service Act of 1946, as amended (22 
U.S.C. 1081; 60 Stat. 1021). However, if 
any amount is received by a survivor of 
a disabled or incapacitated participant, 
such amount is not excluded from gross 
income by reason of the provisions of 
section 104(a)(4). 

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as 
amended by T.D. 6722, 29 FR 5070, Apr. 14, 
1964; T.D. 7043, 35 FR 8477, June 2, 1970] 

§ 1.105–1 Amounts attributable to em-
ployer contributions. 

(a) In general. Under section 105(a), 
amounts received by an employee 
through accident or health insurance 
for personal injuries or sickness must 
be included in his gross income to the 
extent that such amounts (1) are at-
tributable to contributions of the em-
ployer which were not includible in the 
gross income of the employee, or (2) are 
paid by the employer, unless such 
amounts are excluded therefrom under 
section 105(b), (c), or (d). For purposes 
of this section, the term ‘‘amounts re-
ceived by an employee through an acci-
dent or health plan’’ refers to any 
amounts received through accident or 
health insurance, and also to any 
amounts which, under section 105(e), 
are treated as being so received. See 
§ 1.105–5. In determining the extent to 
which amounts received for personal 
injuries or sickness by an employee 
through an accident or health plan are 
subject to the provisions of section 
105(a), rather than section 104(a)(3), the 
provisions of paragraphs (b), (c), (d), 
and (e) of this section shall apply. A 
self-employed individual is not an em-
ployee for purposes of section 105 and 
§§ 1.105–1 through 1.105–5. See paragraph 
(g) of § 1.72–15. Thus, such an individual 
will not be treated as an employee with 
respect to benefits described in section 
105 received from a plan in which he 
participates as an employee within the 
meaning of section 401(c)(1) at the time 
he, his spouse, or any of his dependents 
becomes entitled to receive such bene-
fits. 

(b) Noncontributory plans. All 
amounts received by employees 
through an accident or health plan 
which is financed solely by their em-
ployer, either by payment of premiums 
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on an accident or health insurance pol-
icy (whether on a group or individual 
basis), by contributions to a fund 
which pays accident or health benefits, 
or by direct payment of the benefits 
under the plan, are subject to the pro-
visions of section 105(a), except to the 
extent that they are excludable under 
section 105(b), (c), or (d). This rule may 
be illustrated by the following exam-
ples: 

Example 1. Employer A maintains a plan 
for his employees which provides that he will 
continue to pay regular wages to employees 
who are absent from work due to sickness or 
personal injuries. Employees make no con-
tributions to the plan and all benefits are 
paid by the employer. Amounts received by 
employees under the plan are subject to sec-
tion 105(a), and must be included in gross in-
come unless excluded therefrom under sec-
tion 105(b), (c), or (d). 

Example 2. Pursuant to a State nonoccupa-
tional disability benefits law, employer B 
maintains an accident and health plan for 
his employees. Although under the State law 
B is authorized to withhold from his employ-
ees’ wages a specified amount for employee 
contributions to the State fund, in actual 
practice B does not so withhold and makes 
all contributions out of his own funds. All 
amounts received by B’s employees from the 
State fund are subject to section 105(a), and 
must be included in gross income unless ex-
cluded therefrom under section 105 (b), (c), or 
(d). 

(c) Contributory plans. (1) In the case 
of amounts received by an employee 
through an accident or health plan 
which is financed partially by his em-
ployer and partially by contributions 
of the employee, section 105(a) applies 
to the extent that such amounts are at-
tributable to contributions of the em-
ployer which were not includible in the 
employee’s gross income. The portion 
of such amounts which is attributable 
to such contributions of the employer 
shall be determined in accordance with 
paragraph (d) of this section in the case 
of an insured plan, or paragraph (e) of 
this section in the case of a noninsured 
plan. As used in this section, the 
phrase ‘‘contributions of the employer’’ 
means employer contributions which 
were not includible in the gross income 
of the employee. See section 106 for the 
exclusion from an employee’s gross in-
come of employer contributions to ac-
cident or health plans. 

(2) A separate determination of the 
portion of the amounts received under 
the accident or health plan which is at-
tributable to the contributions of the 
employer shall be made with respect to 
each class of employees in any case 
where the plan provides that some 
classes of covered employees con-
tribute but others do not, or that the 
employer will make different contribu-
tions for different classes of employees, 
or that different classes of employees 
will make different contributions, and 
where in any such case both the con-
tributions of the employer on account 
of each such class of employees and the 
contributions of such class of employ-
ees can be ascertained. For example, if 
employees contribute during the first 
year of employment but not thereafter, 
there will have to be a separate deter-
mination for first year employees, pro-
vided that the amount of the contribu-
tions of the employer on account of 
first-year employees and the contribu-
tions of such first-year employees can 
be ascertained for the required periods 
to apply the rules of paragraph (d) or 
(e) of this section. If in such a case the 
contributions of the employer to the 
plan on account of first-year employees 
are not distinguishable from his other 
contributions to the plan, then the de-
termination shall be made for all em-
ployees under the plan, and such deter-
mination shall be used by all employ-
ees under the plan. 

(3) Except as provided in paragraph 
(c)(2) of § 1.72–15, if the plan provides 
accident or health benefits as well as 
other benefits for the employees, and if 
the respective contributions made by 
the employer and the employees to pro-
vide the accident or health benefits 
cannot be ascertained, the determina-
tion of the portion of the accident or 
health benefits received under such 
plan which is attributable to the con-
tributions of the employer shall be 
made in accordance with the rules of 
paragraph (d) or (e) of this section on 
the basis of the contributions of the 
employer and of the employees to the 
entire plan. 

(4) A determination of the portion at-
tributable to the contributions of the 
employer, once made in accordance 
with the rules of this section, shall as 

VerDate Mar<15>2010 10:59 May 18, 2010 Jkt 220085 PO 00000 Frm 00449 Fmt 8010 Sfmt 8010 Y:\SGML\220085.XXX 220085er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



440 

26 CFR Ch. I (4–1–10 Edition) § 1.105–1 

to such portion be used for all pur-
poses. For example, if an employee re-
ceives amounts under a wage continu-
ation plan during the month of Janu-
ary and terminates his services during 
February, the portion of such amounts 
which is attributable to the contribu-
tions of the employer may be deter-
mined in order to provide the employee 
with such information at the time he is 
provided his Form W-2. The determina-
tion made for such purpose will also be 
used by the employee to report his in-
come for his taxable year in which such 
amounts are received, without regard 
to the experience under the plan for 
the rest of the year. 

(d) Insured plans—(1) Individual poli-
cies. If an amount is received from an 
insurance company by an employee 
under an individual policy of accident 
or health insurance purchased by con-
tributions of the employer and the em-
ployee, the portion of the amount re-
ceived which is attributable to the em-
ployer’s contributions shall be an 
amount which bears the same ratio to 
the amount received as the portion of 
the premiums paid by the employer for 
the current policy year bears to the 
total premiums paid by the employer 
and the employee for that year. This 
rule may be illustrated by the fol-
lowing example: 

Example. Employer A maintains a plan 
whereby he pays two-thirds of the annual 
premium cost on individual policies of acci-
dent and health insurance for his employees. 
The remainder of each employee’s premium 
is paid by a payroll deduction from the 
wages of the employee. The annual premium 
for employee X is $24, of which $16 is paid by 
the employer. Thus, 16/24 or two-thirds of all 
amounts received by X under such insurance 
policy are attributable to the contributions 
of the employer and are subject to section 
105(a), and the remaining one-third of such 
amounts is excludable from X’s gross income 
under section 104(a)(3). 

(2) Group policies. If the accident or 
health coverage is provided under or is 
a part of a group insurance policy pur-
chased by contributions of the em-
ployer and of the employees, and the 
net premiums for such coverage for a 
period of at least three policy years are 
known at the beginning of the calendar 
year, the portion of any amount re-
ceived by an employee which is attrib-
utable to the contributions of the em-

ployer for such coverage shall be an 
amount which bears the same ratio to 
the amount received as the portion of 
the net premiums contributed by the 
employer for the last three policy 
years which are known at the begin-
ning of the calendar year, bears to the 
total of the net premiums contributed 
by the employer and all employees for 
such policy years. If the net premiums 
for such coverage for a period of at 
least three policy years are not known 
at the beginning of the calendar year 
but are known for at least one policy 
year, such determination shall be made 
by using the net premiums for such 
coverage which are known at the be-
ginning of the calendar year. If the net 
premiums for such coverage are not 
known at the beginning of the calendar 
year for even one policy year, such de-
termination shall be made by using ei-
ther (i) a reasonable estimate of the 
net premiums for the first policy year, 
or (ii) if the net premiums for a policy 
year are ascertained during the cal-
endar year, by using such net pre-
miums. These rules may be illustrated 
by the following example: 

Example. An employer maintains a plan 
under which a portion of the cost of a group 
policy of accident and health insurance for 
his employees is paid through payroll deduc-
tions from wages of the employees. The re-
mainder of the cost is borne by the em-
ployer. The policy year begins on November 
1 and ends on October 31. The net premium 
for the policy year ended October 31, 1954, is 
not known on January 1, 1955, because cer-
tain retroactive premium adjustments, such 
as dividends and credits, are not deter-
minable until after January 1. Therefore, for 
purposes of this computation the last three 
policy years are the policy years ended Octo-
ber 31, 1951, 1952, and 1953. The net premium 
for the policy year ended October 31, 1953, 
was $8,000, of which the employer contrib-
uted $3,000; the net premium for the policy 
year ended October 31, 1952, was $9,000, of 
which the employer contributed $3,500; and 
the net premium for the policy year ended 
October 31, 1951, was $7,000, of which the em-
ployer contributed $1,500. The portion of any 
amount received under the policy by an em-
ployee at any time during 1955 which is at-
tributable to the contributions of the em-
ployer is to be determined by using the ratio 
of $8,000 ($3,000 plus $3,500 plus $1,500) to 
$24,000 ($8,000 plus $9,000 plus $7,000. Thus, 
$8,000 ÷ $24,000 or one-third, of the amounts 
received by an employee at any time during 
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1955 is attributable to contributions of the 
employer. 

(e) Noninsured plans. If the accident 
or health benefits are a part of a non-
insured plan to which the employer and 
the employees contribute, and such 
plan has been in effect for at least 
three years before the beginning of the 
calendar year, the portion of the 
amount received which is attributable 
to the employer’s contributions shall 
be an amount which bears the same 
ratio to the amount received as the 
contributions of the employer for the 
period of three calendar years next pre-
ceding the year of receipt bear to the 
total contributions of the employer 
and all the employees for such period. 
If, at the beginning of the calendar 
year of receipt, such plan has not been 
in effect for three years but has been in 
effect for at least one year, such deter-
mination shall be based upon the con-
tributions made during the 1-year or 2- 
year period during which the plan has 
been in effect. If such plan has not been 
in effect for one full year at the begin-
ning of the calendar year of receipt, 
such determination may be based upon 
the portion of the year of receipt pre-
ceding the time when the determina-
tion is made, or such determination 
may be made periodically (such as 
monthly or quarterly) and used 
throughout the succeeding period. For 
example, if an employee terminates his 
services on April 15, 1955, and 1955 is 
the first year the plan has been in ef-
fect, such determination may be based 
upon the contributions of the employer 
and the employees during the period 
beginning with January 1 and ending 
with April 15, or during the month of 
March, or during the quarter con-
sisting of January, February, and 
March. 

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as 
amended by T.D. 6722, 29 FR 5071, Apr. 14, 
1964] 

§ 1.105–2 Amounts expended for med-
ical care. 

Section 105(b) provides an exclusion 
from gross income with respect to the 
amounts referred to in section 105(a) 
(see § 1.105–1) which are paid, directly 
or indirectly, to the taxpayer to reim-
burse him for expenses incurred for the 
medical care (as defined in section 

213(e)) of the taxpayer, his spouse, and 
his dependents (as defined in section 
152). However, the exclusion does not 
apply to amounts which are attrib-
utable to (and not in excess of) deduc-
tions allowed under section 213 (relat-
ing to medical, etc., expenses) for any 
prior taxable year. See section 213 and 
the regulations thereunder. Section 
105(b) applies only to amounts which 
are paid specifically to reimburse the 
taxpayer for expenses incurred by him 
for the prescribed medical care. Thus, 
section 105(b) does not apply to 
amounts which the taxpayer would be 
entitled to receive irrespective of 
whether or not he incurs expenses for 
medical care. For example, if under a 
wage continuation plan the taxpayer is 
entitled to regular wages during a pe-
riod of absence from work due to sick-
ness or injury, amounts received under 
such plan are not excludable from his 
gross income under section 105(b) even 
though the taxpayer may have in-
curred medical expenses during the pe-
riod of illness. Such amounts may, 
however, be excludable from his gross 
income under section 105(d). See § 1.105– 
4. If the amounts are paid to the tax-
payer solely to reimburse him for ex-
penses which he incurred for the pre-
scribed medical care, section 105(b) is 
applicable even though such amounts 
are paid without proof of the amount of 
the actual expenses incurred by the 
taxpayer, but section 105(b) is not ap-
plicable to the extent that such 
amounts exceed the amount of the ac-
tual expenses for such medical care. If 
the taxpayer incurs an obligation for 
medical care, payment to the obligee 
in discharge of such obligation shall 
constitute indirect payment to the tax-
payer as reimbursement for medical 
care. Similarly, payment to or on be-
half of the taxpayer’s spouse or depend-
ents shall constitute indirect payment 
to the taxpayer. 

§ 1.105–3 Payments unrelated to ab-
sence from work. 

Section 105(c) provides an exclusion 
from gross income with respect to the 
amounts referred to in section 105(a) to 
the extent that such amounts (a) con-
stitute payments for the permanent 
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