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partnership items of the partner or the 
partner’s spouse. 

(k) Nonrequesting spouse’s notice and 
opportunity to participate in administra-
tive proceedings—(1) In general. When 
the Secretary receives a request for re-
lief from the Federal income tax liabil-
ity resulting from the operation of 
community property law under this 
section, the Secretary must send a no-
tice to the nonrequesting spouse’s last 
known address that informs the non-
requesting spouse of the requesting 
spouse’s request for relief. The notice 
must provide the nonrequesting spouse 
with an opportunity to submit any in-
formation for consideration in deter-
mining whether to grant the request-
ing spouse relief from the Federal in-
come tax liability resulting from the 
operation of community property law. 
The Secretary will share with each 
spouse the information submitted by 
the other spouse, unless the Secretary 
determines that the sharing of this in-
formation will impair tax administra-
tion. 

(2) Information submitted. The Sec-
retary will consider all of the informa-
tion (as relevant to the particular re-
lief provision) that the nonrequesting 
spouse submits in determining whether 
to grant relief from the Federal income 
tax liability resulting from the oper-
ation of community property law under 
this section. 

[T.D. 9074, 68 FR 41070, July 10, 2003] 

§ 1.66–5 Effective date. 
Sections 1.66–1 through 1.66–4 are ap-

plicable on July 10, 2003. In addition, 
§ 1.66–4 applies to any request for relief 
filed prior to July 10, 2003, for which 
the Internal Revenue Service has not 
issued a preliminary determination as 
of July 10, 2003. 

[T.D. 9074, 68 FR 41070, July 10, 2003] 

§ 1.67–1T 2-percent floor on miscella-
neous itemized deductions (tem-
porary). 

(a) Type of expenses subject to the 
floor—(1) In general. With respect to in-
dividuals, section 67 disallows deduc-
tions for miscellaneous itemized deduc-
tions (as defined in paragraph (b) of 
this section) in computing taxable in-
come (i.e., so-called ‘‘below-the-line’’ 

deductions) to the extent that such 
otherwise allowable deductions do not 
exceed 2 percent of the individual’s ad-
justed gross income (as defined in sec-
tion 62 and the regulations there-
under). Examples of expenses that, if 
otherwise deductible, are subject to the 
2-percent floor include but are not lim-
ited to— 

(i) Unreimbursed employee expenses, 
such as expenses for transportation, 
travel fares and lodging while away 
from home, business meals and enter-
tainment, continuing education 
courses, subscriptions to professional 
journals, union or professional dues, 
professional uniforms, job hunting, and 
the business use of the employee’s 
home. 

(ii) Expenses for the production or 
collection of income for which a deduc-
tion is otherwise allowable under sec-
tion 212 (1) and (2), such as investment 
advisory fees, subscriptions to invest-
ment advisory publications, certain at-
torneys’ fees, and the cost of safe de-
posit boxes, 

(iii) Expenses for the determination 
of any tax for which a deduction is oth-
erwise allowable under section 212(3), 
such as tax counsel fees and appraisal 
fees, and 

(iv) Expenses for an activity for 
which a deduction is otherwise allow-
able under section 183. 

See section 62 with respect to deduc-
tions that are allowable in computing 
adjusted gross income (i.e., so-called 
‘‘above-the-line’’ deductions). 

(2) Other limitations. Except as other-
wise provided in paragraph (d) of this 
section, to the extent that any limita-
tion or restriction is placed on the 
amount of a miscellaneous itemized de-
duction, that limitation shall apply 
prior to the application of the 2-per-
cent floor. For example, in the case of 
an expense for food or beverages, only 
80 percent of which is allowable as a de-
duction because of the limitations pro-
vided in section 274(n), the otherwise 
deductible 80 percent of the expense is 
treated as a miscellaneous itemized de-
duction and is subject to the 2-percent 
limitation of section 67. 

(b) Definition of miscellaneous itemized 
deductions. For purposes of this section, 
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the term ‘‘miscellaneous itemized de-
ductions’’ means the deductions allow-
able from adjusted gross income in de-
termining taxable income, as defined 
in section 63, other than— 

(1) The standard deduction as defined 
in section 63(c), 

(2) Any deduction allowable for im-
pairment-related work expenses as de-
fined in section 67(d), 

(3) The deduction under section 
72(b)(3) (relating to deductions if annu-
ity payments cease before the invest-
ment is recovered), 

(4) The deductions allowable under 
section 151 for personal exemptions, 

(5) The deduction under section 163 
(relating to interest), 

(6) The deduction under section 164 
(relating to taxes), 

(7) The deduction under section 165(a) 
for losses described in subsection (c)(3) 
or (d) of section 165, 

(8) The deduction under section 170 
(relating to charitable contributions 
and gifts), 

(9) The deduction under section 171 
(relating to deductions for amortizable 
bond premiums), 

(10) The deduction under section 213 
(relating to medical and dental ex-
penses), 

(11) The deduction under section 216 
(relating to deductions in connection 
with cooperative housing corpora-
tions), 

(12) The deduction under section 217 
(relating to moving expenses), 

(13) The deduction under section 
691(c) (relating to the deduction for es-
tate taxes in the case of income in re-
spect of the decedent), 

(14) The deduction under 1341 (relat-
ing to the computation of tax if a tax-
payer restores a substantial amount 
held under claim of right), and 

(15) Any deduction allowable in con-
nection with personal property used in 
a short sale. 

(c) Allocation of expenses. If a tax-
payer incurs expenses that relate to 
both a trade or business activity (with-
in the meaning of section 162) and a 
production of income or tax prepara-
tion activity (within the meaning of 
section 212), the taxpayer shall allocate 
such expenses between the activities on 
a reasonable basis. 

(d) Members of Congress—(1) In gen-
eral. With respect to the deduction for 
living expenses of Members of Congress 
referred to in section 162(a), the 2-per-
cent floor described in section 67 and 
paragraph (a) of this section shall be 
applied to the deduction before the ap-
plication of the $3,000 limitation on de-
ductions for living expenses referred to 
in section 162(a). (For purposes of this 
paragraph (d), the term ‘‘Member(s) of 
Congress’’ includes any Delegate or 
Resident Commissioner.) The amount 
of miscellaneous itemized deductions 
of a Member of Congress that is dis-
allowed pursuant to section 67 and 
paragraph (a) of this section shall be 
allocated between deductions for living 
expenses (within the meaning of sec-
tion 162(a)) and other miscellaneous 
itemized deductions. The amount of de-
ductions for living expenses of a Mem-
ber of Congress that is disallowed pur-
suant to section 67 and paragraph (a) of 
this section is determined by multi-
plying the aggregate amount of such 
living expenses (determined without 
regard to the $3,000 limitation of sec-
tion 162(a) but with regard to any other 
limitations) by a fraction, the numer-
ator of which is the aggregate amount 
disallowed pursuant to section 67 and 
paragraph (a) of this section with re-
spect to miscellaneous itemized deduc-
tions of the Member of Congress and 
the denominator of which is the 
amount of miscellaneous itemized de-
ductions (including deductions for liv-
ing expenses) of the Member of Con-
gress (determined without regard to 
the $3,000 limitation of section 162(a) 
but without regard to any other limita-
tions). The amount of deductions for 
miscellaneous itemized deductions 
(other than deductions for living ex-
penses) of a Member of Congress that 
are disallowed pursuant to section 67 
and paragraph (a) of this section is de-
termined by multiplying the amount of 
miscellaneous itemized deductions 
(other than deductions for living ex-
penses) of the Member of Congress (de-
termined with regard to any limita-
tions) by the fraction described in the 
preceding sentence. 

(2) Example. The provisions of this 
paragraph (d) may be illustrated by the 
following example: 
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Example. For 1987 A, a Member of Congress, 
has adjusted gross income of $100,000, and 
miscellaneous itemized deductions of $10,750 
of which $3,750 is for meals, $3,000 is for other 
living expenses, and $4,000 is for other mis-
cellaneous itemized deductions (none of 
which is subject to any percentage limita-
tions other than the 2-percent floor of sec-
tion 67). The amount of A’s business meal ex-
penses that are disallowed under section 
274(n) is $750 ($3,750×20%). The amount of A’s 
miscellaneous itemized deductions that are 
disallowed under section 67 is $2,000 
($100,000×2%). The portion of the amount dis-
allowed under section 67 that is allocated to 
A’s living expenses is $1,200. This portion is 
equal to the amount of A’s deductions for 
living expenses allowable after the applica-
tion of section 274(n) and before the applica-
tion of section 67 ($6,000) multiplied by the 
ratio of A’s total miscellaneous itemized de-
ductions disallowed under section 67 to A’s 
total miscellaneous itemized deductions, de-
termined without regard to the $3,000 limita-
tion of section 162(a) ($2,000/$10,000). Thus, 
after application of section 274(n) and section 
67, A’s deduction for living expenses is $4,800 
($6,750¥$750¥$1,200). However, pursuant to 
section 162(a), A may deduct only $3,000 of 
such expenses. The amount of A’s other mis-
cellaneous itemized deductions that are dis-
allowed under section 67 is $800 ($4,000×$2,000/ 
$10,000). Thus, $3,200 ($4,000¥$800) of A’s mis-
cellaneous itemized deductions (other than 
deductions for living expenses) are allowable 
after application of section 67. A’s total al-
lowable miscellaneous itemized deductions 
are $6,200 ($3,000+$3,200). 

(e) State legislators. See § 1.62–1T(e)(4) 
with respect to rules regarding state 
legislator’s expenses. 

[T.D. 8189, 53 FR 9875, Mar. 28, 1988] 

§ 1.67–2T Treatment of pass-through 
entities (temporary). 

(a) Application of section 67. This sec-
tion provides rules for the application 
of section 67 to partners, shareholders, 
beneficiaries, participants, and others 
with respect to their interests in pass- 
through entities (as defined in para-
graph (g) of this section). In general, an 
affected investor (as defined in para-
graph (h) of this section) in a pass- 
through entity shall separately take 
into account as an item of income and 
as an item of expense an amount equal 
to his or her allocable share of the af-
fected expenses (as defined in para-
graph (i) of this section) of the pass- 
through entity for purposes of deter-
mining his or her taxable income. Ex-
cept as provided in paragraph 

(e)(1)(ii)(B) of this section, the expenses 
so taken into account shall be treated 
as paid or incurred by the affected in-
vestor in the same manner as paid or 
incurred by the pass-through entity. 
For rules regarding the application of 
section 67 to affected investors in— 

(1) Partnerships, S corporations, and 
grantor trusts, see paragraph (b) of this 
section, 

(2) Real estate mortgage investment 
conduits, see paragraph (c) of this sec-
tion, 

(3) Common trust funds, see para-
graph (d) of this section, 

(4) Nonpublicly offered regulated in-
vestment companies, see paragraph (e) 
of this section, and 

(5) Publicly offered regulated invest-
ment companies, see paragraph (p) of 
this section. 

(b) Partnerships, S corporations, and 
grantor trusts—(1) In general. Pursuant 
to section 702(a) and 1366(a) of the Code 
and the regulations thereunder, each 
partner of a partnership or shareholder 
of an S corporation shall take into ac-
count separately his or her distributive 
or pro rata share of any items of deduc-
tion of such partnership or corporation 
that are defined as miscellaneous 
itemized deductions pursuant to sec-
tion 67(b). The 2-percent limitation de-
scribed in section 67 does not apply to 
the partnership or corporation with re-
spect to such deductions, but such de-
ductions shall be included in the deduc-
tions of the partner or shareholder to 
which that limitation applies. Simi-
larly, the limitation applies to the 
grantor or other person treated as the 
owner of a grantor trust with respect 
to items that are paid or incurred by a 
grantor trust and are treated as mis-
cellaneous itemized deductions of the 
grantor or other person pursuant to 
Subpart E, Part 1, Subchapter J, Chap-
ter 1 of the Code, but not to the trust 
itself. The 2-percent limitation applies 
to amounts otherwise deductible in 
taxable years of partners, shareholders, 
or grantors beginning after December 
31, 1986, regardless of the taxable year 
of the partnership, corporation, or 
trust. 

(2) Example. The provisions of this 
paragraph (b) may be illustrated by the 
following example: 
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