
741 

Internal Revenue Service, Treasury § 1.269–7 

amount of stock. Although insolvency 
or bankruptcy may cause the interests 
of creditors to predominate as a prac-
tical matter, creditor interests do not 
constitute beneficial ownership of the 
corporation’s stock. Solely for pur-
poses of section 269, creditors of a 
bankrupt corporation are treated as ac-
quiring beneficial ownership of stock of 
the corporation no earlier than the 
time a bankruptcy court confirms a 
plan of reorganization. 

(2) The provisions of this section are 
illustrated by the following example. 

Example. Corporation L files a petition 
under chapter 11 of the Bankruptcy Code on 
January 5, 1987. A creditors’ committee is 
formed. On February 22, 1987, and upon the 
request of the creditors, the bankruptcy 
court removes the debtor-in-possession from 
business management and operations and ap-
points a trustee. The trustee consults regu-
larly with the creditors’ committee in for-
mulating both short-term and long-term 
management decisions. After three years, 
the creditors approve a plan of reorganiza-
tion in which the outstanding stock of Cor-
poration L is canceled and its creditors re-
ceive shares of stock constituting all of the 
outstanding shares. The bankruptcy court 
confirms the plan of reorganization on 
March 23, 1990, and the plan is put into effect 
on May 25, 1990. For purposes of section 269, 
the creditors acquired control of Corporation 
L than March 23, 1990. Similarly, the deter-
mination of whether the creditors acquired 
control of Corporation L no earlier with the 
principal purpose of evasion or avoidance of 
Federal income tax is made by reference to 
the creditors’ purposes as of no earlier than 
March 23, 1990. 

[T.D. 8388, 57 FR 346, Jan. 6, 1992] 

§ 1.269–6 Relationship of section 269 to 
section 382 before the Tax Reform 
Act of 1986. 

Section 269 and §§ 1.269–1 through 
1.269–5 may be applied to disallow a net 
operating loss carryover even though 
such carryover is not disallowed (in 
whole or in part) under section 382 and 
the regulations thereunder. This sec-
tion may be illustrated by the fol-
lowing examples: 

Example 1. L Corporation has computed its 
taxable income on a calendar year basis and 
has sustained heavy net operating losses for 
a number of years. Assume that A purchases 
all of the stock of L Corporation on Decem-
ber 31, 1955, for the principal purpose of uti-
lizing its net operating loss carryovers by 
changing its business to a profitable new 

business. Assume further that A makes no 
attempt to revitalize the business of L Cor-
poration during the calendar year 1956 and 
that during January 1957 the business is 
changed to an entirely new and profitable 
business. The carryovers will be disallowed 
under the provisions of section 269(a) with-
out regard to the application of section 382. 

Example 2. L Corporation has sustained 
heavy net operating losses for a number of 
years. In a merger under State law, P Cor-
poration acquires all of the assets of L Cor-
poration for the principal purpose of uti-
lizing the net operating loss carryovers of L 
Corporation against the profits of P Corpora-
tion’s business. As a result of the merger, the 
former stockholders of L Corporation own, 
immediately after the merger, 12 percent of 
the fair market value of the outstanding 
stock of P Corporation. If the merger quali-
fies as a reorganization to which section 
381(a) applies, the entire net operating loss 
carryovers will be disallowed under the pro-
visions of section 269(a) without regard to 
the application of section 382. 

Example 3. L Corporation has been sus-
taining net operating losses for a number of 
years. P Corporation, a profitable corpora-
tion, on December 31, 1955, acquires all the 
stock of L Corporation for the purpose of 
continuing and improving the operation of L 
Corporation’s business. Under the provisions 
of sections 334(b)(2) and 381(a)(1), P Corpora-
tion would not succeed to L Corporation’s 
net operating loss carryovers if L Corpora-
tion were liquidated pursuant to a plan of 
liquidation adopted within two years after 
the date of the acquisition. During 1956, P 
Corporation transfers a profitable business 
to L Corporation for the principal purpose of 
using the profits of such business to absorb 
the net operating loss carryovers of L Cor-
poration. The transfer is such as to cause the 
basis of the transferred assets in the hands of 
L Corporation to be determined by reference 
to their basis in the hands of P Corporation. 
L Corporation’s net operating loss 
carryovers will be disallowed under the pro-
visions of section 269(a) without regard to 
the application of section 382. 

[T.D. 6595, 27 FR 3597, Apr. 14, 1962, as amend-
ed by T.D. 8388, 57 FR 346, Jan. 6, 1992] 

§ 1.269–7 Relationship of section 269 to 
sections 382 and 383 after the Tax 
Reform Act of 1986. 

Section 269 and §§ 1.269–1 through 
1.269–5 may be applied to disallow a de-
duction, credit, or other allowance not-
withstanding that the utilization or 
amount of a deduction, credit, or other 
allowance is limited or reduced under 
section 382 or 383 and the regulations 
thereunder. However, the fact that the 
amount of taxable income or tax that 
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may be offset by a deduction, credit, or 
other allowance is limited under sec-
tion 382(a) or 383 and the regulations 
thereunder is relevant to the deter-
mination of whether the principal pur-
pose of an acquisition is the evasion or 
avoidance of Federal income tax. 

[T.D. 8388, 57 FR 346, Jan. 6, 1992] 

§ 1.269B–1 Stapled foreign corpora-
tions. 

(a) Treatment as a domestic corpora-
tion—(1) General rule. Except as other-
wise provided, if a foreign corporation 
is a stapled foreign corporation within 
the meaning of paragraph (b)(1) of this 
section, such foreign corporation will 
be treated as a domestic corporation 
for U.S. Federal income tax purposes. 
Accordingly, for example, the world-
wide income of such corporation will be 
subject to the tax imposed by section 
11. For application of the branch prof-
its tax under section 884, and applica-
tion of sections 871(a), 881, 1441, and 
1442 to dividends and interest paid by a 
stapled foreign corporation, see §§ 1.884– 
1(h) and 1.884–4(d). 

(2) Foreign owned exception. Para-
graph (a)(1) of this section will not 
apply if a foreign corporation and a do-
mestic corporation are stapled entities 
(as provided in paragraph (b) of this 
section) and such foreign and domestic 
corporations are foreign owned within 
the meaning of this paragraph (a)(2). A 
corporation will be treated as foreign 
owned if it is established to the satis-
faction of the Commissioner that 
United States persons hold directly (or 
indirectly applying section 958(a)(2) 
and (3) and section 318(a)(4)) less than 
50 percent of the total combined voting 
power of all classes of stock entitled to 
vote and less than 50 percent of the 
total value of the stock of such cor-
poration. For the consequences of a 
stapled foreign corporation becoming 
or ceasing to be foreign owned, there-
fore converting its status as either a 
foreign or domestic corporation within 
the meaning of this paragraph (a)(2), 
see paragraph (c) of this section. 

(b) Definition of a stapled foreign cor-
poration—(1) General rule. A foreign cor-
poration is a stapled foreign corpora-
tion if such foreign corporation and a 
domestic corporation are stapled enti-
ties. A foreign corporation and a do-

mestic corporation are stapled entities 
if more than 50 percent of the aggre-
gate value of each corporation’s bene-
ficial ownership consists of interests 
that are stapled. In the case of corpora-
tions with more than one class of 
stock, it is not necessary for a class of 
stock representing more than 50 per-
cent of the beneficial ownership of the 
foreign corporation to be stapled to a 
class of stock representing more than 
50 percent of the beneficial ownership 
of the domestic corporation, provided 
that more than 50 percent of the aggre-
gate value of each corporation’s bene-
ficial ownership (taking into account 
all classes of stock) are in fact stapled. 
Interests are stapled if a transferor of 
one or more interests in one entity is 
required, by form of ownership, restric-
tions on transfer, or other terms or 
conditions, to transfer interests in the 
other entity. The determination of 
whether interests are stapled for this 
purpose is based on the relevant facts 
and circumstances, including, but not 
limited to, the corporations’ by-laws, 
articles of incorporation or associa-
tion, and stock certificates, share-
holder agreements, agreements be-
tween the corporations, and voting 
trusts with respect to the corporations. 
For the consequences of a foreign cor-
poration becoming or ceasing to be a 
stapled foreign corporation (e.g., a cor-
poration that is no longer foreign 
owned) under this paragraph (b)(1), see 
paragraph (c) of this section. 

(2) Related party ownership rule. For 
purposes of determining whether a for-
eign corporation is a stapled foreign 
corporation, the Commissioner may, at 
his discretion, treat interests that oth-
erwise would be stapled interests as 
not being stapled if the same person or 
related persons (within the meaning of 
section 267(b) or 707(b)) hold stapled in-
terests constituting more than 50 per-
cent of the beneficial ownership of both 
corporations, and a principal purpose 
of the stapling of those interests is the 
avoidance of U.S. income tax. A sta-
pling of interests may have a principal 
purpose of tax avoidance even though 
the tax avoidance purpose is out-
weighed by other purposes when taken 
together. 
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