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to any shareholder or security holder, 
the principal amount of securities re-
ceived exceeds the principal amount of 
securities surrendered, or securities are 
received but no securities are surren-
dered. In such cases, see section 356. 

(2) Only stock received. If only stock is 
received in a distribution to which sec-
tion 355(a)(1)(A) applies, the principal 
amount of the securities surrendered, if 
any, and the par value or stated value 
of the stock surrendered, if any, are 
not relevant to the application of that 
section. 

(g) [Reserved] For further guidance, 
see § 1.355–2T(g). 

(h) Active conduct of a trade or busi-
ness. Section 355 applies to a distribu-
tion only if the requirements of § 1.355– 
3 (relating to the active conduct of a 
trade or business) are satisfied. 

(i) [Reserved] For further guidance, 
see § 1.355–2T(i). 

[T.D. 8238, 54 FR 290, Jan. 5, 1989; 54 FR 5577, 
Feb. 3, 1989; 57 FR 28463, June 25, 1992; T.D. 
9435, 73 FR 75950, Dec. 15, 2008] 

§ 1.355–2T Limitations (temporary). 

(a) through (f)(2) [Reserved] For fur-
ther guidance, see § 1.355–2(a) through 
(f)(2). 

(g) Recently acquired controlled stock 
under section 355(a)(3)(B)—(1) Other 
property. Except as provided in para-
graph (g)(2) of this section, for purposes 
of section 355(a)(1)(A), section 355(c), 
and so much of section 356 as relates to 
section 355, stock of a controlled cor-
poration acquired by the DSAG in a 
taxable transaction (as defined in para-
graph (g)(4) of this section) within the 
five-year period ending on the date of 
the distribution (pre-distribution pe-
riod) shall not be treated as stock of 
the controlled corporation but shall be 
treated as ‘‘other property.’’ Transfers 
of controlled corporation stock that is 
owned by the DSAG immediately be-
fore and immediately after the transfer 
are disregarded and are not acquisi-
tions for purposes of this paragraph 
(g)(1). 

(2) Exceptions. Paragraph (g)(1) of this 
section does not apply to an acquisi-
tion of stock of the controlled corpora-
tion— 

(i) If the controlled corporation is a 
DSAG member at any time after the 

acquisition (but prior to the distribu-
tion); or 

(ii) Described in § 1.355–3(b)(4)(iii). 
(3) DSAG. For purposes of this para-

graph (g), a DSAG is the distributing 
corporation’s separate affiliated group 
(the affiliated group which would be 
determined under section 1504(a) if 
such corporation were the common 
parent and section 1504(b) did not 
apply) that consists of the distributing 
corporation as the common parent and 
all corporations affiliated with the dis-
tributing corporation through stock 
ownership described in section 
1504(a)(1)(B) (regardless of whether the 
corporations are includible corpora-
tions under section 1504(b)). For pur-
poses of paragraph (g)(1) of this sec-
tion, any reference to the DSAG is a 
reference to the distributing corpora-
tion if it is not the common parent of 
a separate affiliated group. 

(4) Taxable transaction—(i) Generally. 
For purposes of this paragraph (g), a 
taxable transaction is a transaction in 
which gain or loss was recognized in 
whole or in part. 

(ii) Dunn Trust and predecessor issues. 
[Reserved] 

(5) Examples. The following examples 
illustrate this paragraph (g). Assume 
that C, D, P, and S are corporations, X 
is an unrelated individual, each of the 
transactions is unrelated to any other 
transaction and, but for the issue of 
whether C stock is treated as ‘‘other 
property’’ under section 355(a)(3)(B), 
the distributions satisfy all of the re-
quirements of section 355. No inference 
should be drawn from any of these ex-
amples as to whether any requirements 
of section 355 other than section 
355(a)(3)(B), as specified, are satisfied. 
Furthermore, the following definitions 
apply: 

(i) Purchase is an acquisition that is 
a taxable transaction. 

(ii) Section 368(c) stock is stock consti-
tuting control within the meaning of 
section 368(c). 

(iii) Section 1504(a)(2) stock is stock 
meeting the requirements of section 
1504(a)(2). 

Example 1. Hot stock. For more than five 
years, D has owned section 368(c) stock but 
not section 1504(a)(2) stock of C. In year 6, D 
purchases additional C stock from X. How-
ever, D does not own section 1504(a)(2) stock 
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of C after the year 6 purchase. If D distrib-
utes all of its C stock within five years after 
the year 6 purchase, for purposes of section 
355(a)(1)(A), section 355(c), and so much of 
section 356 as relates to section 355, the C 
stock purchased in year 6 would be treated 
as ‘‘other property.’’ See paragraph (g)(1) of 
this section. 

Example 2. C becomes a DSAG member. For 
more than five years, D has owned section 
368(c) stock but not section 1504(a)(2) stock 
of C. In year 6, D purchases additional C 
stock from X such that D’s total ownership 
of C is section 1504(a)(2) stock. If D distrib-
utes all of its C stock within five years after 
the year 6 purchase, the distribution of the C 
stock purchased in year 6 would not be treat-
ed as ‘‘other property’’ because C becomes a 
DSAG member. See paragraph (g)(2)(i) of this 
section. The result would be the same if D 
did not own any C stock prior to year 6 and 
D purchased all of the C stock in year 6. See 
paragraph (g)(2)(i) of this section. Similarly, 
if D did not own any C stock prior to year 6, 
D purchased 20 percent of the C stock in year 
6, and then acquired all of the remaining C 
stock in year 7, the C stock purchased in 
year 6 and the C stock acquired in year 7 
(even if purchased) would not be treated as 
‘‘other property’’ because C becomes a DSAG 
member. See paragraph (g)(2)(i) of this sec-
tion. 

Example 3. Intra-SAG transaction. For more 
than five years, D has owned all of the stock 
of S. D and S, in the aggregate, have owned 
section 368(c) stock but not section 1504(a)(2) 
stock of C. Therefore, D and S are DSAG 
members, but C is not. In year 6, D purchases 
S’s C stock. If D distributes all of its C stock 
within five years after the year 6 purchase, 
the distribution of the C stock purchased in 
year 6 would not be treated as ‘‘other prop-
erty’’. D’s purchase of the C stock from S is 
disregarded for purposes of paragraph (g)(1) 
of this section because that C stock was 
owned by the DSAG immediately before and 
immediately after the purchase. See para-
graph (g)(1) of this section. 

Example 4. Affiliate exception. For more 
than five years, P has owned 90 percent of 
the sole outstanding class of the stock of D 
and a portion of the stock of C, and X has 
owned the remaining 10 percent of the D 
stock. Throughout this period, D has owned 
section 368(c) stock but not section 1504(a)(2) 
stock of C. In year 6, D purchases P’s C 
stock. However, D does not own section 
1504(a)(2) stock of C after the year 6 pur-
chase. If D distributes all of its C stock to X 
in exchange for X’s D stock within five years 
after the year 6 purchase, the distribution of 
the C stock purchased in year 6 would not be 
treated as ‘‘other property’’ because the C 
stock was purchased from a member (P) of 
the affiliated group (as defined in § 1.355– 
3(b)(4)(iv)) of which D is a member, and P did 
not purchase that C stock within the pre-dis-

tribution period. See paragraph (g)(2)(ii) of 
this section. 

(h) [Reserved] For further guidance, 
see § 1.355–2(h). 

(i) Effective/applicability date—(1) In 
general. Paragraphs (g)(1) through (g)(5) 
of this section apply to distributions 
occurring after December 15, 2008. How-
ever, except as provided in paragraph 
(i)(2) of this section, paragraphs (g)(1) 
through (g)(5) of this section do not 
apply to any distribution occurring 
after December 15, 2008, that is pursu-
ant to a transaction which is— 

(i) Made pursuant to an agreement 
which was binding on December 15, 
2008, and at all times thereafter; 

(ii) Described in a ruling request sub-
mitted to the Internal Revenue Service 
on or before such date; or 

(iii) Described on or before such date 
in a public announcement or in a filing 
with the Securities and Exchange Com-
mission. 

(2) Transition election. In the case of 
any distribution described in the sec-
ond sentence of paragraph (i)(1) of this 
section, taxpayers may elect to apply 
all of paragraphs (g)(1) through (g)(5) of 
this section. However, neither the dis-
tributing corporation nor any person 
related to the distributing corporation 
within the meaning of section 267(b) 
(determined immediately before or im-
mediately after the distribution) may 
make such an election with respect to 
a distribution unless all such persons 
make such an election with respect to 
such distribution. 

(3) Retroactive election. In the case of 
any distribution occurring on or before 
December 15, 2008, taxpayers may elect 
to apply all of paragraphs (g)(1) 
through (g)(5) of this section to dis-
tributions to which section 4(b) of the 
Tax Technical Corrections Act of 2007, 
Public Law 110–172 (121 Stat. 2473, 2476) 
applies (generally applicable to dis-
tributions made after May 17, 2006, as 
provided in section 4(d) of that act). 
However, neither the distributing cor-
poration nor any person related to the 
distributing corporation within the 
meaning of section 267(b) (determined 
immediately before or immediately 
after the distribution) may make such 
an election with respect to a distribu-
tion unless all such persons make such 
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an election with respect to such dis-
tribution. 

(4) Manner of election. Taxpayers may 
make any election available under this 
paragraph (i) by applying the selected 
rule on its original or amended return. 

(5) Prior law. For distributions to 
which paragraphs (g)(1) through (g)(5) 
of this section do not apply, see § 1.355– 
2(g), as contained in 26 CFR part 1, re-
vised as of April 1, 2008. 

(6) Expiration date. The applicability 
of paragraph (i) of this section will ex-
pire on December 15, 2011. 

[T.D. 9435, 73 FR 75950, Dec. 15, 2008; 74 FR 
3420, Jan. 21, 2009] 

§ 1.355–3 Active conduct of a trade or 
business. 

(a) General requirements—(1) Applica-
tion of section 355. Under section 
355(b)(1), a distribution of stock, or 
stock and securities, of a controlled 
corporation qualifies under section 355 
only if— 

(i) The distributing and the con-
trolled corporations are each engaged 
in the active conduct of a trade or busi-
ness immediately after the distribution 
(section 355(b)(1)(A)), or 

(ii) Immediately before the distribu-
tion, the distributing corporation had 
no assets other than stock or securities 
of the controlled corporations, and 
each of the controlled corporations is 
engaged in the active conduct of a 
trade or business immediately after the 
distribution (section 355(b)(1)(B)). A de 
minimis amount of assets held by the 
distributing corporation shall be dis-
regarded for purposes of this paragraph 
(a)(1)(ii). 

(2) Examples. Paragraph (a)(1) of this 
section may be illustrated by the fol-
lowing examples: 

Example 1. Prior to the distribution, cor-
poration X is engaged in the active conduct 
of a trade or business and owns all of the 
stock of corporation Y, which also is engaged 
in the active conduct of a trade or business. 
X distributes all of the stock of Y to X’s 
shareholders, and each corporation continues 
the active conduct of its trade or business. 
The active business requirement of section 
355(b)(1)(A) is satisfied. 

Example 2. The facts are the same as in Ex-
ample (1), except that X transfers all of its 
assets other than the stock of Y to a new 
corporation in exchange for all of the stock 
of the new corporation and then distributes 

the stock of both controlled corporations to 
X’s shareholders. The active business re-
quirement of section 355(b)(1)(B) is satisfied. 

(b) Active conduct of a trade or business 
defined—(1) In general. Section 355(b)(2) 
provides rules for determining whether 
a corporation is treated as engaged in 
the active conduct of a trade or busi-
ness for purposes of section 355(b)(1). 
Under section 355(b)(2)(A), a corpora-
tion is treated as engaged in the active 
conduct of a trade or business if it is 
itself engaged in the active conduct of 
a trade or business or if substantially 
all of its assets consist of the stock, or 
stock and securities, of a corporation 
or corporations controlled by it (imme-
diately after the distribution) each of 
which is engaged in the active conduct 
of a trade or business. 

(2) Active conduct of a trade or business 
immediately after distribution—(i) In gen-
eral. For purposes of section 355(b), a 
corporation shall be treated as engaged 
in the ‘‘active conduct of a trade or 
business’’ immediately after the dis-
tribution if the assets and activities of 
the corporation satisfy the require-
ments and limitations described in 
paragraph (b)(2)(ii), (iii), and (iv) of 
this section. 

(ii) Trade or business. A corporation 
shall be treated as engaged in a trade 
or business immediately after the dis-
tribution if a specific group of activi-
ties are being carried on by the cor-
poration for the purpose of earning in-
come or profit, and the activities in-
cluded in such group include every op-
eration that forms a part of, or a step 
in, the process of earning income or 
profit. Such group of activities ordi-
narily must include the collection of 
income and the payment of expenses. 

(iii) Active conduct. For purposes of 
section 355(b), the determination 
whether a trade or business is actively 
conducted will be made from all of the 
facts and circumstances. Generally, the 
corporation is required itself to per-
form active and substantial manage-
ment and operational functions. Gen-
erally, activities performed by the cor-
poration itself do not include activities 
performed by persons outside the cor-
poration, including independent con-
tractors. A corporation may satisfy the 
requirements of this subdivision (iii) 
through the activities that it performs 
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