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personnel that formerly served both stores.
Henceforth, X will contract with a local pub-
lic delivery service to make its deliveries. X
retains the warehouses that formerly served
both stores. Henceforth, Y will lease ware-
house space from an unrelated public ware-
house company. X then distributes the stock
of Y to X’s shareholders. X and Y both sat-
isfy the requirements of section 355(b). See
paragraph (b)(3)(i) of this section.

Example 7. For the past nine years, cor-
poration X has owned and operated a depart-
ment store in the downtown area of the City
of G. Three years ago, X acquired a parcel of
land in a suburban area of G and constructed
a new department store on it. X transfers the
suburban store and related business assets to
new subsidiary Y and distributes the stock of
Y to X’s shareholders. After the distribution,
each store has its own manager and is oper-
ated independently of the other store. X and
Y both satisfy the requirements of section
355(b). See paragraph (b)(3)(i) and (ii) of this
section.

Example 8. For the past six years, corpora-
tion X has owned and operated hardware
stores in several states. Two years ago, X
purchased all of the assets of a hardware
store in State M, where X had not previously
conducted business. X transfers the State M
store and related business assets to new sub-
sidiary Y and distributes the stock of Y to
X’s shareholders. After the distribution, the
State M store has its own manager and is op-
erated independently of the other stores. X
and Y both satisfy the requirements of sec-
tion 355(b). See paragraph (b)(3)(i) and (ii) of
this section.

Example 9. For the past eight years, cor-
poration X has engaged in the manufacture
and sale of household products. Throughout
this period, X has maintained a research de-
partment for use in connection with its man-
ufacturing activities. The research depart-
ment has 30 employees actively engaged in
the development of new products. X transfers
the research department to new subsidiary Y
and distributes the stock of Y to X’s share-
holders. After the distribution, Y continues
its research operations on a contractual
basis with several corporations, including X.
X and Y both satisfy the requirements of sec-
tion 355(b). See paragraph (b)(3)(i) of this sec-
tion. The result in this example is the same
if, after the distribution, Y continues its re-
search operations but furnishes its services
only to X. See paragraph (b)(3)(i) of this sec-
tion. However, see §1.356-2 (d)(2)(iv)(C) (re-
lated function device factor) for possible evi-
dence of device.

Example 10. For the past six years, corpora-
tion X has processed and sold meat products.
X derives income from no other source. X
separates the sales function from the proc-
essing function by transferring the business
assets related to the sales function and cash
for working capital to new subsidiary Y. X
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then distributes the stock of Y to X’s share-
holders. After the distribution, Y purchases
for resale the meat products processed by X.
X and Y both satisfy the requirements of sec-
tion 355(b). See paragraph (b)(3)(i) of this sec-
tion. However, see §1.355-2(d)(2)(iv)(C) (re-
lated function device factor) for possible evi-
dence of device.

Example 11. For the past eight years, cor-
poration X has been engaged in the manufac-
ture and sale of steel and steel products. X
owns all of the stock of corporation Y,
which, for the past six years, has owned and
operated a coal mine for the sole purpose of
supplying X’s coal requirements in the man-
ufacture of steel. X distributes the stock of
Y to X’s shareholders. X and Y both satisfy
the requirements of section 355 (b). See para-
graph (b)(3)(i) of this section. However, see
§1.355-2 (d)(2)(iv)(C) (related function device
factor) for possible evidence of device.

Example 12. For the past seven years, cor-
poration X, a bank, has owned an eleven-
story office building, the ground floor of
which X has occupied in the conduct of its
banking business. The remaining ten floors
are rented to various tenants. Throughout
this seven-year period, the building has been
managed and maintained by employees of
the bank. X transfers the building to new
subsidiary Y and distributes the stock of Y
to X’s shareholders. Henceforth, Y will man-
age the building, negotiate leases, seek new
tenants, and repair and maintain the build-
ing. X and Y both satisfy the requirements of
section 355 (b). See paragraph (b)(3) of this
section.

Example 13. For the past nine years, cor-
poration X, a bank, has owned a two-story
building, the ground floor and one half of the
second floor of which X has occupied in the
conduct of its banking business. The other
half of the second floor has been rented as
storage space to a neighboring retail mer-
chant. X transfers the building to new sub-
sidiary Y and distributes the stock of Y to
X’s shareholders. After the distribution, X
leases from Y the space in the building that
it formerly occupied. Under the lease, X will
repair and maintain its portion of the build-
ing and pay property taxes and insurance. Y
does not satisfy the requirements of section
3565 (b) because it is not engaged in the active
conduct of a trade or business immediately
after the distribution. See paragraph
(b)(2)(iv)(A) of this section. This example
does not address the question of whether the
activities of X with respect to the building
prior to the separation would constitute the
active conduct of a trade or business.

[T.D. 8238, 54 FR 294, Jan. 5, 1989]
§1.355-4 Non pro rata distributions,
etc.

Section 355 provides for nonrecogni-
tion of gain or loss with respect to a

210



Internal Revenue Service, Treasury

distribution whether or not (a) the dis-
tribution is pro rata with respect to all
of the shareholders of the distributing
corporation, (b) the distribution is pur-
suant to a plan of reorganization with-
in the meaning of section 368 (a) (1)(D),
or (c¢) the shareholder surrenders stock
in the distributing corporation. Under
section 355, the stock of a controlled
corporation may consist of common
stock or preferred stock. (See, however,
section 306 and the regulations there-
under.) Section 355 does not apply,
however, if the substance of a trans-
action is merely an exchange between
shareholders or security holders of
stock or securities in one corporation
for stock or securities in another cor-
poration. For example, if two individ-
uals, A and B, each own directly 50 per-
cent of the stock of corporation X and
50 percent of the stock of corporation
Y, section 355 would not apply to a
transaction in which A and B transfer
all of their stock of X and Y to a new
corporation Z, for all of the stock of Z,
and Z then distributes the stock of X to
A and the stock of Y to B.

[T.D. 8238, 54 FR 296, Jan. 5, 1989]

§1.355-5 Records to be kept and infor-
mation to be filed.

(a) Distributing corporation—(1) In gen-
eral. Every corporation that makes a
distribution (the distributing corpora-
tion) of stock or securities of a con-
trolled corporation, as described in sec-
tion 355 (or so much of section 356 as
relates to section 355), must include a
statement entitled, ‘“STATEMENT
PURSUANT TO §1.355-5(a) BY [IN-
SERT NAME AND EMPLOYER IDEN-
TIFICATION NUMBER (IF ANY) OF
TAXPAYER], A DISTRIBUTING COR-
PORATION,” on or with its return for
the year of the distribution. If the dis-
tributing corporation is a controlled
foreign corporation (within the mean-
ing of section 957), each United States
shareholder (within the meaning of sec-
tion 951(b)) with respect thereto must
include this statement on or with its
return. The statement must include—

(i) The name and employer identi-
fication number (if any) of the con-
trolled corporation;

(ii) The name and taxpayer identi-
fication number (if any) of every sig-
nificant distributee;
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(iii) The date of the distribution of
the stock or securities of the con-
trolled corporation;

(iv) The aggregate fair market value
and basis, determined immediately be-
fore the distribution or exchange, of
the stock, securities, or other property
(including money) distributed by the
distributing corporation in the trans-
action; and

(v) The date and control number of
any private letter ruling(s) issued by
the Internal Revenue Service in con-
nection with the transaction.

(2) Special rule when an asset transfer
precedes a stock distribution. If the dis-
tributing corporation transferred prop-
erty to the controlled corporation in a
transaction described in section 351 or
368, as part of a plan to then distribute
the stock or securities of the con-
trolled corporation in a transaction de-
scribed in section 355 (or so much of
section 356 as relates to section 355),
then, unless paragraph (a)(1)(v) of this
section applies, the distributing cor-
poration must also include on or with
its return for the year of the distribu-
tion the statement required by §1.351-
3(a) or 1.368-3(a). If the distributing
corporation is a controlled foreign cor-
poration (within the meaning of sec-
tion 957), each United States share-
holder (within the meaning of section
951(b)) with respect thereto must in-
clude the statement required by §1.351-
3(a) or 1.368-3(a) on or with its return.

(b) Significant distributee. Every sig-
nificant distributee must include a
statement entitled, ‘“STATEMENT
PURSUANT TO §1.355-5(b) BY [IN-
SERT NAME AND TAXPAYER IDEN-
TIFICATION NUMBER (IF ANY) OF
TAXPAYER], A SIGNIFICANT DIS-
TRIBUTEE,” on or with such
distributee’s return for the year in
which such distribution is received. If a
significant distributee is a controlled
foreign corporation (within the mean-
ing of section 957), each United States
shareholder (within the meaning of sec-
tion 951(b)) with respect thereto must
include this statement on or with its
return. The statement must include—

(1) The names and employer identi-
fication numbers (if any) of the distrib-
uting and controlled corporations;
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