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§1.761-2(a)(3) that elects under section
761(a) to be excluded from the applica-
tion of subchapter K, each taxpayer
that is a co-owner of the nuclear power
plant is eligible to make a separate
election under section 468A.

(4) The terms nuclear decommissioning
fund and qualified nuclear decommis-
sioning fund mean a fund that satisfies
the requirements of §1.468A-5T. The
term nonqualified fund means a fund
that does not satisfy those require-
ments.

(6) The term nuclear power plant
means any nuclear power reactor that
is used predominantly in the trade or
business of the furnishing or sale of
electric energy. Each unit (that is, nu-
clear reactor) located on a multi-unit
site is a separate nuclear power plant.
The term nuclear power plant also in-
cludes the portion of the common fa-
cilities of a multi-unit site allocable to
a unit on that site.

(6) The term nuclear decommissioning
costs or decommissioning costs means all
otherwise deductible expenses to be in-
curred in connection with the entomb-
ment, decontamination, dismantle-
ment, removal and disposal of the
structures, systems and components of
a nuclear power plant that has perma-
nently ceased the production of elec-
tric energy. Such term includes all oth-
erwise deductible expenses to be in-
curred in connection with the prepara-
tion for decommissioning, such as engi-
neering and other planning expenses,
and all otherwise deductible expenses
to be incurred with respect to the plant
after the actual decommissioning oc-
curs, such as physical security and ra-
diation monitoring expenses. Such
term does not include otherwise de-
ductible expenses to be incurred in con-
nection with the disposal of spent nu-
clear fuel under the Nuclear Waste Pol-
icy Act of 1982 (Pub. L. 97-425). An ex-
pense is otherwise deductible for pur-
poses of this paragraph (b)(6) if it
would be deductible under chapter 1 of
the Internal Revenue Code without re-
gard to section 280B.

(7) The term public utility commission
means any State or political subdivi-
sion thereof, any agency, instrumen-
tality or judicial body of the United
States, or any judicial body, commis-
sion or other similar body of the Dis-
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trict of Columbia or of any State or
any political subdivision thereof that
establishes or approves rates for the
furnishing or sale of electric energy.

(8) The term ratemaking proceeding
means any proceeding before a public
utility commission in which rates for
the furnishing or sale of electric energy
are established or approved. Such term
includes a generic proceeding that ap-
plies to two or more taxpayers that are
subject to the jurisdiction of a single
public utility commission.

(9) The term special transfer means
any transfer of funds to a qualified nu-
clear decommissioning fund pursuant
to §1.468A-8T.

(c) Special rules applicable to certain
experimental nuclear facilities. (1) The
owner of a qualifying interest in an ex-
perimental nuclear facility possesses a
qualifying interest in a nuclear power
plant for purposes of paragraph (b) of
this section if such person is engaged
in the trade or business of the fur-
nishing or sale of electric energy.

(2) An owner of stock in a corpora-
tion that owns an experimental nuclear
facility possesses a qualifying interest
in a nuclear power plant for purposes of
paragraph (b)(1) of this section if—

(i) Such stockholder satisfies the
conditions of paragraph (c)(1) of this
section; and

(ii) The corporation that directly
owns the facility is not engaged in the
trade or business of the furnishing or
sale of electric energy.

(3) For purposes of this paragraph (c),
an experimental nuclear facility is a
nuclear power reactor that is used pre-
dominantly for the purpose of con-
ducting experimentation and research.

[T.D. 9374, 72 FR 74177, Dec. 31, 2007]

§1.468A-2T Treatment of electing tax-
payer (temporary).

(a) In general. An eligible taxpayer
that elects the application of section
468A pursuant to the rules contained in
§1.468A-TT (an electing taxpayer) is al-
lowed a deduction for the taxable year
in which the taxpayer makes a cash
payment (or is deemed to make a cash
payment as provided in paragraph (c)
of this section) to a nuclear decommis-
sioning fund and for any taxable year
in which a deduction is allowed for a
special transfer described in §1.468A-
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8T. The amount of the deduction for
any taxable year equals the total
amount of cash payments made (or
deemed made) by the electing taxpayer
to a nuclear decommissioning fund (or
nuclear decommissioning funds) during
such taxable year under this section,
plus any amount allowable as a deduc-
tion in that taxable year for a special
transfer described in §1.468A-8T. The
amount of a special transfer permitted
under §1.468A-8T is not treated as a
cash payment for purposes of this para-
graph (a), and a taxpayer making a spe-
cial transfer is allowed a ratable deduc-
tion in each taxable year during the re-
maining useful life of the nuclear
power plant for the special transfer. A
payment may not be made (or deemed
made) to a nuclear decommissioning
fund before the first taxable year in
which all of the following conditions
are satisfied:

(1) The construction of the nuclear
power plant to which the nuclear de-
commissioning fund relates has com-
menced.

(2) A ruling amount is applicable to
the nuclear decommissioning fund (see
§1.468A-3T).

(b) Limitation on payments to a nuclear
decommissioning fund—(1) In general.
For purposes of paragraph (a) of this
section, the maximum amount of cash
payments made (or deemed made) to a
nuclear decommissioning fund under
paragraph (a) of this section during
any taxable year shall not exceed the
ruling amount applicable to the nu-
clear decommissioning fund for such
taxable year (as determined under
§1.468A-3T).

(2) Excess contributions not deductible.
If the amount of cash payments made
(or deemed made) to a nuclear decom-
missioning fund during any taxable
year exceeds the limitation of para-
graph (b)(1) of this section, the excess
is not deductible by the electing tax-
payer. In addition, see §1.468A-5T(c) for
rules which provide that the Internal
Revenue Service may disqualify a nu-
clear decommissioning fund if the
amount of cash payments made (or
deemed made) to a nuclear decommis-
sioning fund during any taxable year
exceeds the limitation of paragraph
(b)(1) of this section.
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(3) Special transfer disregarded. The
amount of a special transfer permitted
under §1.468A-8T is not treated as a
cash payment for purposes of this para-
graph (b).

(c) Deemed payment rules. (1) The
amount of any cash payment made by
an electing taxpayer to a nuclear de-
commissioning fund on or before the
15th day of the third calendar month
after the close of any taxable year (the
deemed payment deadline date) shall
be deemed made during such taxable
year if the electing taxpayer irrev-
ocably designates the amount as relat-
ing to such taxable year on its timely
filed Federal income tax return for
such taxable year (see §1.468A-
TT(b)(4)(iv) for rules relating to such
designation).

(2) The amount of any cash payment
made by a customer of an electing tax-
payer to a nuclear decommissioning
fund of such electing taxpayer shall be
deemed made by the electing taxpayer
if the amount is included in the gross
income of the electing taxpayer in the
manner prescribed by section 88 and
§1.88-1.

(d) Treatment of distributions—(1) In
general. Except as otherwise provided
in paragraph (d)(2) of this section, the
amount of any actual or deemed dis-
tribution from a nuclear decommis-
sioning fund shall be included in the
gross income of the electing taxpayer
for the taxable year in which the dis-
tribution occurs. The amount of any
distribution of property equals the fair
market value of the property on the
date of the distribution. See §1.468A-
5T(c) and (d) for rules relating to the
deemed distribution of the assets of a
nuclear decommissioning fund in the
case of a disqualification or termi-
nation of the fund. A distribution from
a nuclear decommissioning fund shall
include an expenditure from the fund
or the use of the fund’s assets—

(i) To satisfy, in whole or in part, the
liability of the electing taxpayer for
decommissioning costs of the nuclear
power plant to which the fund relates;
and

(ii) To pay administrative costs and
other incidental expenses of the fund.

(2) Ezxceptions to inclusion in gross in-
come—(1) Payment of administrative costs
and incidental expenses. The amount of
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any payment by a nuclear decommis-
sioning fund for administrative costs
or other incidental expenses of such
fund (as defined in §1.468A-5T(a)(3)(ii))
shall not be included in the gross in-
come of the electing taxpayer unless
such amount is paid to the electing
taxpayer (in which case the amount of
the payment is included in the gross
income of the electing taxpayer under
section 61).

(i1) Withdrawals of excess contribu-
tions. The amount of a withdrawal of
an excess contribution (as defined in
§1.468A-5T(c)(2)(ii)) by an electing tax-
payer pursuant to the rules of §1.468A—
5T(c)(2) shall not be included in the
gross income of the electing taxpayer.
See paragraph (b)(2) of this section,
which provides that the payment of
such amount to the nuclear decommis-
sioning fund is not deductible by the
electing taxpayer.

(iii) Actual distributions of amounts in-
cluded in gross income as deemed distribu-
tions. If the amount of a deemed dis-
tribution is included in the gross in-
come of the electing taxpayer for the
taxable year in which the deemed dis-
tribution occurs, no further amount is
required to be included in gross income
when the amount of the deemed dis-
tribution is actually distributed by the
nuclear decommissioning fund. The
amount of a deemed distribution is ac-
tually distributed by a nuclear decom-
missioning fund as the first actual dis-
tributions are made by the nuclear de-
commissioning fund on or after the
date of the deemed distribution.

(e) Deduction when economic perform-
ance occurs. An electing taxpayer using
an accrual method of accounting is al-
lowed a deduction for nuclear decom-
missioning costs no earlier than the
taxable year in which economic per-
formance occurs with respect to such
costs (see section 461(h)(2)). The
amount of nuclear decommissioning
costs that is deductible under this
paragraph (e) is determined without re-
gard to section 280B (see §1.468A—
1T(b)(6)). A deduction is allowed under
this paragraph (e) whether or not a de-
duction was allowed with respect to
such costs under section 468A(a) and
paragraph (a) of this section for an ear-
lier taxable year.

[T.D. 9374, 72 FR 74177, Dec. 31, 2007]

§ 1.468A-3T

§1.468A-3T Ruling amount (tem-

porary).

(a) In general. (1) Except as otherwise
provided in paragraph (g) of this sec-
tion or in §1.468A-8T (relating to de-
ductions for special transfers into a nu-
clear decommissioning fund), an elect-
ing taxpayer is allowed a deduction
under section 468A(a) for the taxable
yvear in which the taxpayer makes a
cash payment (or is deemed to make a
cash payment) to a nuclear decommis-
sioning fund only if the taxpayer has
received a schedule of ruling amounts
for the nuclear decommissioning fund
that includes a ruling amount for such
taxable year. Except as provided in
paragraph (a)(4) or (5) of this section, a
schedule of ruling amounts for a nu-
clear decommissioning fund (schedule
of ruling amounts) is a ruling (within
the meaning of §601.201(a)(2) of this
chapter) specifying the annual pay-
ments (ruling amounts) that, over the
taxable years remaining in the funding
period as of the date the schedule first
applies, will result in a projected bal-
ance of the nuclear decommissioning
fund as of the last day of the funding
period equal to (and in no event greater
than) the amount of decommissioning
costs allocable to the fund. The pro-
jected balance of a nuclear decommis-
sioning fund as of the last day of the
funding period shall be calculated by
taking into account the fair market
value of the assets of the fund as of the
first day of the first taxable year to
which the schedule of ruling amounts
applies and the estimated rate of re-
turn to be earned by the assets of the
fund after payment of the estimated
administrative costs and incidental ex-
penses to be incurred by the fund (as
defined in §1.468A-5T(a)(3)(ii)), includ-
ing all Federal, State and local income
taxes to be incurred by the fund (the
after-tax rate of return). See paragraph
(c) of this section for a definition of
funding period and paragraph (d) of
this section for guidance with respect
to the amount of decommissioning
costs allocable to a fund.

(2) Each schedule of ruling amounts
must be consistent with the principles
and provisions of this section and must
be based on reasonable assumptions
concerning—
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