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(ii) Constructive receipt. To the extent 
a transferor acquires a right to a re-
fund or reversion described in para-
graph (c)(2) of this section of all or a 
portion of the assets of a qualified set-
tlement fund subsequent to the trans-
fer of those assets to the fund, the fund 
is deemed to distribute those assets to 
the transferor on the date the right is 
acquired. 

(3) Tax benefit rule. A distribution de-
scribed in paragraph (f)(1) or (f)(2) of 
this section is excluded from the gross 
income of a transferor to the extent 
provided by section 111(a). 

(g) Example. The following example 
illustrates the rules of this section: 

Example. On March 1, 1993, Individual A 
transfers $1 million to a qualified settlement 
fund to resolve or satisfy claims against him 
resulting from certain violations of securi-
ties laws. Individual A uses the cash receipts 
and disbursements method of accounting. 
Since Individual A does not use the accrual 
method of accounting, the economic per-
formance rules of paragraph (c) of this sec-
tion are not applicable. Therefore, whether, 
when, and to what extent Individual A can 
deduct the transfer is determined under ap-
plicable provisions of the Internal Revenue 
Code, such as sections 162 and 461. 

[T.D. 8459, 57 FR 60992, Dec. 23, 1992] 

§ 1.468B–4 Taxability of distributions 
to claimants. 

Whether a distribution to a claimant 
is includible in the claimant’s gross in-
come is generally determined by ref-
erence to the claim in respect of which 
the distribution is made and as if the 
distribution were made directly by the 
transferor. For example, to the extent 
a distribution is in satisfaction of dam-
ages on account of personal injury or 
sickness, the distribution may be ex-
cludable from gross income under sec-
tion 104(a)(2). Similarly, to the extent a 
distribution is in satisfaction of a 
claim for foregone taxable interest, the 
distribution is includible in the claim-
ant’s gross income under section 
61(a)(4). 

[T.D. 8459, 57 FR 60994, Dec. 23, 1992] 

§ 1.468B–5 Effective dates and transi-
tion rules applicable to qualified 
settlement funds. 

(a) In general. Section 468B, including 
section 468B(g), is effective as provided 
in the Tax Reform Act of 1986 and the 

Technical and Miscellaneous Revenue 
Act of 1988. Except as otherwise pro-
vided in this section, §§ 1.468B–1 
through 1.468–4 are effective on Janu-
ary 1, 1993. Thus, the regulations apply 
to income of a qualified settlement 
fund earned after December 31, 1992, 
transfers to a fund after December 31, 
1992, and distributions from a fund 
after December 31, 1992. For purposes of 
§ 1.468B–3(c) (relating to economic per-
formance), previously transferred as-
sets held by a qualified settlement fund 
on the date these regulations first 
apply to the fund (i.e., January 1, 1993, 
or the earlier date provided under para-
graph (b)(2) of this section) are treated 
as transferred to the fund on that date, 
to the extent no taxpayer has pre-
viously claimed a deduction for the 
transfer. 

(b) Taxation of certain pre-1996 fund in-
come—(1) Reasonable method—(i) In gen-
eral. With respect to a fund, account, or 
trust established after August 16, 1986, 
but prior to February 15, 1992, that sat-
isfies (or, if it no longer exists, would 
have satisfied) the requirements of 
§ 1.468B–1(c), the Internal Revenue 
Service will not challenge a reason-
able, consistently applied method of 
taxation for transfers to the fund, in-
come earned by the fund, and distribu-
tions made by the fund after August 16, 
1986, but prior to January 1, 1996. A 
method is generally considered reason-
able if, depending on the facts and cir-
cumstances, all transferors and the ad-
ministrator of the fund have consist-
ently treated transfers to the fund, in-
come earned by the fund, and distribu-
tions made by the fund after August 16, 
1986, as if the fund were— 

(A) A grantor trust and the trans-
ferors are the grantors; 

(B) A complex trust and the trans-
ferors are the grantors; or 

(C) A designated settlement fund. 
(ii) Qualified settlement funds estab-

lished after February 14, 1992, but before 
January 1, 1993. With respect to a fund, 
account, or trust established after Feb-
ruary 14, 1992, but prior to January 1, 
1993, that satisfies the requirements of 
§ 1.468B–1(c), the Internal Revenue 
Service will not challenge a reason-
able, consistently applied method of 
taxation as described in paragraph 
(b)(1)(i) of this section for transfers to, 
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income earned by, and distributions 
made by the fund prior to January 1, 
1993. However, pursuant to paragraph 
(a) of this section, sections 1.468B–1 
through 1.468B–4 apply to transfers to, 
income earned by, and distributions 
made by the qualified settlement fund 
after 1992. 

(iii) Use of cash method of accounting. 
For purposes of paragraphs (b)(i) and 
(b)(ii) of this section, for taxable years 
beginning prior to January 1, 1996, the 
Internal Revenue Service will not chal-
lenge the use of the cash receipts and 
disbursement method of accounting by 
a fund, account, or trust. 

(iv) Unreasonable position. In no event 
is it a reasonable position to assert, 
pursuant to Rev. Rul. 71–119 (see 
§ 601.601(d)(2)(ii)(b) of this chapter), 
that there is no current taxation of the 
income of a fund established after Au-
gust 16, 1986. 

(v) Waiver of penalties. For taxable 
years beginning prior to January 1, 
1993, if a fund, account or trust is sub-
ject to section 468B(g) and the Internal 
Revenue Service does not challenge the 
method of taxation for transfers to, in-
come earned by, and distributions 
made by, the fund pursuant to para-
graph (b)(1)(i) or (b)(1)(ii) of this sec-
tion, penalties will not be imposed in 
connection with the use of such meth-
od. For example, the penalties under 
section 6655 for failure to pay esti-
mated tax, section 6651(a)(1) for failure 
to file a return, section 6651(a)(2) for 
failure to pay tax, section 6656 for fail-
ure to make deposit of taxes, and sec-
tion 6662 for accuracy-related under-
payments will generally not be im-
posed. 

(2) Election to apply qualified settle-
ment fund rules—(i) In general. The per-
son that will be the administrator of a 
qualified settlement fund may elect to 
apply §§ 1.468B–1 through 1.468B–4 to 
transfers to, income earned by, and dis-
tributions made by, the fund in taxable 
years ending after August 16, 1986. The 
election is effective beginning on the 
first day of the earliest open taxable 
year of the qualified settlement fund. 
For purposes of this paragraph (b)(2), a 
taxable year is considered open if the 
period for assessment and collection of 
tax has not expired pursuant to the 
rules of section 6501. The election 

statement must provide the informa-
tion described in paragraph (b)(2)(ii) of 
this section and must be signed by the 
person that will be the administrator. 
Such person must also provide each 
transferor of the qualified settlement 
fund with a copy of the election state-
ment on or before March 15, 1993. 

(ii) Election statement. The election 
statement must provide the following 
information— 

(A) A legend, ‘‘§ 1.468B–5(b)(2) Elec-
tion’’, at the top of the first page; 

(B) Each transferor’s name, address, 
and taxpayer identification number; 

(C) The qualified settlement fund’s 
name, address, and employer identi-
fication number; and 

(D) The date the qualified settlement 
fund was established within the mean-
ing of § 1.468B–1(j). 

(iii) Due date of returns and amended 
returns. The election statement de-
scribed in paragraph (b)(2)(ii) of this 
section must be filed with, and as part 
of, the qualified settlement fund’s 
timely filed tax return for the taxable 
year ended December 31, 1992. In addi-
tion, the qualified settlement fund 
must file an amended return that is 
consistent with the requirements of 
§§ 1.468B–1 through 1.468B–4 for any tax-
able year to which the election applies 
in which the fund took a position in-
consistent with those requirements. 
Any such amended return must be filed 
no later than March 15, 1993, and must 
include a copy of the election state-
ment described in paragraph (b)(2)(ii) 
of this section. 

(iv) Computation of interest and waiver 
of penalties. For purposes of section 6601 
and section 6611, the income tax return 
for each taxable year of the qualified 
settlement fund to which the election 
applies is due on March 15 of the year 
following the taxable year of the fund. 
For taxable years of a qualified settle-
ment fund ending prior to January 1, 
1993, the income earned by the fund is 
deemed to have been earned on Decem-
ber 31 of each taxable year for purposes 
of section 6655. Thus, the addition to 
tax for failure to pay estimated tax 
under section 6655 will not be imposed. 
The penalty for failure to file a return 
under section 6651(a)(1), the penalty for 
failure to pay tax under section 
6651(a)(2), the penalty for failure to 
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make deposit of taxes under section 
6656, and the accuracy-related penalty 
under section 6662 will not be imposed 
on a qualified settlement fund if the 
fund files its tax returns for taxable 
years ending prior to January 1, 1993, 
and pays any tax due for those taxable 
years, on or before March 15, 1993. 

(c) Grantor trust elections under 
§ 1.468B–1(k)—(1) In general. A trans-
feror may make a grantor trust elec-
tion under § 1.468B–1(k) if the qualified 
settlement fund is established after 
February 3, 2006. 

(2) Transition rules. A transferor may 
make a grantor trust election under 
§ 1.468B–1(k) for a qualified settlement 
fund that was established on or before 
February 3, 2006, if the applicable pe-
riod of limitation on filing an amended 
return has not expired for both the 
qualified settlement fund’s first tax-
able year and all subsequent taxable 
years and the transferor’s cor-
responding taxable year or years. A 
grantor trust election under this para-
graph (c)(2) requires that the returns of 
the qualified settlement fund and the 
transferor for all affected taxable years 
are consistent with the grantor trust 
election. This requirement may be sat-
isfied by timely filed original returns 
or amended returns filed before the ap-
plicable period of limitation expires. 

(3) Qualified settlement funds estab-
lished by the U.S. government on or before 
February 3, 2006. If the U.S. govern-
ment, or any agency or instrumen-
tality thereof, established a qualified 
settlement fund on or before February 
3, 2006, and the fund would have been 
classified as a trust all of which is 
treated as owned by the U.S. govern-
ment under section 671 and the regula-
tions thereunder without regard to the 
regulations under section 468B, then 
the U.S. government is deemed to have 
made a grantor trust election under 
§ 1.468B–1(k), and the election is appli-
cable for all taxable years of the fund. 

[T.D. 8459, 57 FR 60994, Dec. 23, 1992, as 
amended by T.D. 9249, 71 FR 6201, Feb. 7, 2006] 

§ 1.468B–6 Escrow accounts, trusts, 
and other funds used during de-
ferred exchanges of like-kind prop-
erty under section 1031(a)(3). 

(a) Scope. This section provides rules 
under section 468B(g) relating to the 

current taxation of escrow accounts, 
trusts, and other funds used during de-
ferred exchanges. 

(b) Definitions. The definitions in this 
paragraph (b) apply for purposes of this 
section. 

(1) In general. Deferred exchange, es-
crow agreement, escrow holder, exchange 
agreement, qualified escrow account, 
qualified intermediary, qualified trust, re-
linquished property, replacement prop-
erty, taxpayer, trust agreement, and trust-
ee have the same meanings as in 
§ 1.1031(k)–1; deferred exchange also in-
cludes any exchange intended to qual-
ify as a deferred exchange, and quali-
fied intermediary also includes any 
person or entity intended by a tax-
payer to be a qualified intermediary 
within the meaning of § 1.1031(k)– 
1(g)(4). 

(2) Exchange funds. Exchange funds 
means relinquished property, cash, or 
cash equivalent that secures an obliga-
tion of a transferee to transfer replace-
ment property, or proceeds from a 
transfer of relinquished property, held 
in a qualified escrow account, qualified 
trust, or other escrow account, trust, 
or fund in a deferred exchange. 

(3) Exchange facilitator. Exchange 
facilitator means a qualified inter-
mediary, transferee, escrow holder, 
trustee, or other party that holds ex-
change funds for a taxpayer in a de-
ferred exchange pursuant to an escrow 
agreement, trust agreement, or ex-
change agreement. 

(4) Transactional expenses—(i) In gen-
eral. Except as provided in paragraph 
(b)(4)(ii) of this section, transactional 
expenses means transactional items 
within the meaning of § 1.1031(k)– 
1(g)(7)(ii). 

(ii) Special rule for certain fees for ex-
change facilitator services. The fee for 
the services of an exchange facilitator 
is not a transactional expense unless 
the escrow agreement, trust agree-
ment, or exchange agreement, as appli-
cable, provides that— 

(A) The amount of the fee payable to 
the exchange facilitator is fixed on or 
before the date of the transfer of the 
relinquished property by the taxpayer 
(either by stating the fee as a fixed dol-
lar amount in the agreement or deter-
mining the fee by a formula, the result 
of which is known on or before the 
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