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the corporation) in any domestic cor-
poration claiming to be a regulated in-
vestment company to be considered as 
constructively owned by such indi-
vidual at any time during the last half 
of the corporation’s taxable year, as 
provided in section 544 and the regula-
tions thereunder; and 

(g) The amount and date of receipt of 
each dividend received during such pe-
riod from every corporation claiming 
to be a regulated investment company. 

§ 1.852–8 Information returns. 
Nothing in §§ 1.852–6 and 1.852–7 shall 

be construed to relieve regulated in-
vestment companies or their share-
holders from the duty of filing informa-
tion returns required by regulations 
prescribed under the provisions of sub-
chapter A, chapter 61 of the Code. 

§ 1.852–9 Special procedural require-
ments applicable to designation 
under section 852(b)(3)(D). 

(a) Regulated investment company—(1) 
Notice to shareholders. (i) A designation 
of undistributed capital gains under 
section 852(b)(3)(D) and paragraph 
(b)(2)(i) of § 1.852–2 shall be made by no-
tice on Form 2439 mailed by the regu-
lated investment company to each per-
son who is a shareholder of record of 
the company at the close of the com-
pany’s taxable year. The notice on 
Form 2439 shall show the name, ad-
dress, and employer identification 
number of the regulated investment 
company; the taxable year of the com-
pany for which the designation is 
made; the name, address, and identi-
fying number of the shareholder; the 
amount designated by the company for 
inclusion by the shareholder in com-
puting his long-term capital gains; and 
the tax paid with respect thereto by 
the company which is deemed to have 
been paid by the shareholder. 

(ii) In the case of a designation of un-
distributed capital gains with respect 
to a taxable year of the regulated in-
vestment company ending after De-
cember 31, 1969, and beginning before 
January 1, 1975, Form 2439 shall also 
show the shareholder’s proportionate 
share of such gains which is gain de-
scribed in section 1201(d)(1), his propor-
tionate share of such gains which is 
gain described in section 1201(d)(2), and 

the amount (determined pursuant to 
subdivision (iv) of this subparagraph) 
by which the shareholder’s adjusted 
basis in his shares shall be increased. 

(iii) In determining under subdivision 
(ii) of this subparagraph the portion of 
the undistributed capital gains which, 
in the hands of the shareholder, is gain 
described in section 1201(d) (1) or (2), 
the company shall consider that cap-
ital gain dividends for a taxable year 
are made first from its long-term cap-
ital gains for such year which are not 
described in section 1201(d) (1) or (2), to 
the extent thereof, and then from its 
long-term capital gains for such year 
which are described in section 1201(d) 
(1) or (2). A shareholder’s proportionate 
share of undistributed capital gains for 
a taxable year which is gain described 
in section 1201(d)(1) is the amount 
which bears the same ratio to the 
amount included in his income as des-
ignated undistributed capital gains for 
such year as (a) the aggregate amount 
of the company’s gains for such year 
which are described in section 1201(d)(1) 
and designated as undistributed capital 
gains bears to (b) the aggregate 
amount of the company’s gains for 
such year which are designated as un-
distributed capital gains. A share-
holder’s proportionate share of gains 
which are described in section 1201(d)(2) 
shall be determined in a similar man-
ner. Every regulated investment com-
pany shall keep a record of the propor-
tion of undistributed capital gains (to 
which this subdivision applies) which is 
gain described in section 1201(d) (1) or 
(2). 

(iv) In the case of a designation of 
undistributed capital gains for any tax-
able year ending after December 31, 
1969, and beginning before January 1, 
1975, Form 2439 shall also show with re-
spect to the undistributed capital gains 
of each shareholder the amount by 
which such shareholder’s adjusted basis 
in his shares shall be increased under 
section 852(b)(3)(D)(iii). The amount by 
which each shareholders’ adjusted basis 
in his shares shall be increased is the 
amount includible in his gross income 
with respect to such shares under sec-
tion 852(b)(3)(D)(i) less the tax which 
the shareholder is deemed to have paid 
with respect to such shares. The tax 
which each shareholder is deemed to 

VerDate Mar<15>2010 08:58 Jun 08, 2010 Jkt 220092 PO 00000 Frm 00037 Fmt 8010 Sfmt 8010 Y:\SGML\220092.XXX 220092w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



28 

26 CFR Ch. I (4–1–10 Edition) § 1.852–9 

have paid with respect to such shares is 
the amount which bears the same ratio 
to the amount of the tax imposed by 
section 852(b)(3)(A) for such year with 
respect to the aggregate amount of the 
designated undistributed capital gains 
as the amount of such gains includible 
in the shareholder’s gross income bears 
to the aggregate amount of such gains 
so designated. 

(v) Form 2439 shall be prepared in 
triplicate, and copies B and C of the 
form shall be mailed to the shareholder 
on or before the 45th day (30th day for 
a taxable year ending before February 
26, 1964) following the close of the com-
pany’s taxable year. Copy A of each 
Form 2439 must be associated with the 
duplicate copy of the undistributed 
capital gains tax return of the com-
pany (Form 2438), as provided in sub-
paragraph (2)(ii) of this paragraph. 

(2) Return of undistributed capital 
gains tax—(i) Form 2438. Every regu-
lated investment company which des-
ignates undistributed capital gains for 
any taxable year beginning after De-
cember 31, 1956, in accordance with sub-
paragraph (1) of this paragraph, shall 
file for such taxable year an undistrib-
uted capital gains tax return on Form 
2438 including on such return the total 
of its undistributed capital gains so 
designated and the tax with respect 
thereto. The return on Form 2438 shall 
be prepared in duplicate and shall set 
forth fully and clearly the information 
required to be included therein. The 
original of Form 2438 shall be filed on 
or before the 30th day after the close of 
the company’s taxable year with the 
internal revenue officer designated in 
instructions applicable to Form 2438. 
The duplicate copy of form 2438 for the 
taxable year shall be attached to and 
filed with the income tax return of the 
company on Form 1120 for such taxable 
year. 

(ii) Copies A of Form 2439. For each 
taxable year which ends on or before 
December 31, 1965, there shall be sub-
mitted with the company’s return on 
Form 2438 all copies A of Form 2439 fur-
nished by the company to its share-
holders in accordance with subpara-
graph (1) of this paragraph. For each 
taxable year which ends after Decem-
ber 31, 1965, there shall be submitted 
with the duplicate copy of the com-

pany’s return on Form 2438, which is 
attached to and filed with the income 
tax return of the company on Form 
1120 for the taxable year, all copies A of 
Form 2439 furnished by the company to 
its shareholders in accordance with 
subparagraph (1) of this paragraph. The 
copies A of Form 2439 shall be accom-
panied by lists (preferably in the form 
of adding machine tapes) of the 
amounts of undistributed capital gains 
and of the tax paid with respect there-
to shown on such forms. The totals of 
the listed amounts of undistributed 
capital gains and of tax paid with re-
spect thereto must agree with the cor-
responding entries on Form 2438. 

(3) Payment of tax. The tax required 
to be returned on Form 2438 shall be 
paid by the regulated investment com-
pany on or before the 30th day after the 
close of the company’s taxable year to 
the internal revenue officer with whom 
the return on Form 2438 is filed. 

(b) Shareholder of record not actual 
owner—(1) Notice to actual owner. In any 
case in which a notice on Form 2439 is 
mailed pursuant to paragraph (a)(1) of 
this section by a regulated investment 
company to a shareholder of record 
who is a nominee of the actual owner 
or owners of the shares of stock to 
which the notice relates, the nominee 
shall furnish to each such actual owner 
notice of the owner’s proportionate 
share of the amounts of undistributed 
capital gains and tax with respect 
thereto, as shown on the Form 2439 re-
ceived by the nominee from the regu-
lated investment company. The nomi-
nee’s notice to the actual owner shall 
be prepared in triplicate on Form 2439 
and shall contain the information pre-
scribed in paragraph (a)(1) of this sec-
tion, except that the name and address 
of the nominee, identified as such, 
shall be entered on the form in addi-
tion to, and in the space provided for, 
the name and address of the regulated 
investment company, and the amounts 
of undistributed capital gains and tax 
with respect thereto entered on the 
form shall be the actual owner’s pro-
portionate share of the corresponding 
items shown on the nominee’s notice 
from the regulated investment com-
pany. Copies B and C of the Form 2439 
prepared by the nominee shall be 
mailed to the actual owner— 
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(i) For taxable years of regulated in-
vestment companies ending after Feb-
ruary 25, 1964, on or before the 75th day 
(55th day in the case of a nominee who 
is acting as a custodian of a unit in-
vestment trust described in section 
851(f)(1) and paragraph (d) of § 1.851–7 
for taxable years of regulated invest-
ment companies ending after December 
8, 1970, and 135th day if the nominee is 
a resident of a foreign country) fol-
lowing the close of the regulated in-
vestment company’s taxable year, or 

(ii) For taxable years of regulated in-
vestment companies ending before Feb-
ruary 26, 1964, on or before the 60th day 
(120th day if the nominee is a resident 
of a foreign country) following the 
close of the regulated investment com-
pany’s taxable year. 

(2) Transmittal of Form 2439. The 
nominee shall enter the word ‘‘Nomi-
nee’’ in the upper right hand corner of 
copy B of the notice on Form 2439 re-
ceived by him from the regulated in-
vestment company, and on or before 
the appropriate day specified in sub-
division (i) or (ii) of subparagraph (1) of 
this paragraph shall transmit such 
copy B, together with all copies A of 
Form 2439 prepared by him pursuant to 
subparagraph (1) of this paragraph, to 
the internal revenue officer with whom 
his income tax return is required to be 
filed. 

(3) Custodian of certain unit investment 
trusts. The requirements of this para-
graph shall not apply to a nominee who 
is acting as a custodian of the unit in-
vestment trust described in section 
851(f)(1) and paragraph (d) of § 1.851–7 
provided that the regulated investment 
company agrees with the nominee to 
satisfy the notice requirements of 
paragraph (a) of this section with re-
spect to each holder of an interest in 
the unit investment trust whose shares 
are being held by such nominee as cus-
todian and on or before the 45th day 
following the close of the company’s 
taxable year, files with the Internal 
Revenue Service office where the com-
pany’s income tax return is to be filed 
for the taxable year, a statement that 
the holders of the unit investment 
trust with whom the agreement was 
made have been directly notified by 
the regulated investment company. 
Such statement shall include the 

name, sponsor, and custodian of each 
unit investment trust whose holders 
have been directly notified. The nomi-
nee’s requirements under this para-
graph shall be deemed met if the regu-
lated investment company transmits a 
copy of such statement to the nominee 
within such 45-day period; provided 
however, if the regulated investment 
company fails or is unable to satisfy 
the requirements of this paragraph 
with respect to the holders of interest 
in the unit investment trust, it shall so 
notify the Internal Revenue Service 
within 45 days following the close of its 
taxable year. The custodian shall, upon 
notice by the Internal Revenue Service 
that the regulated investment com-
pany has failed to comply with the 
agreement, satisfy the requirements of 
this paragraph within 30 days of such 
notice. 

(c) Shareholders—(1) Return and Rec-
ordkeeping Requirements—(i) Return re-
quirements for taxable years beginning be-
fore January 1, 2002. For taxable years 
beginning before January 1, 2002, the 
copy B of Form 2439 furnished to a 
shareholder by the regulated invest-
ment company or by a nominee, as pro-
vided in § 1.852–9(a) or (b) shall be at-
tached to the income tax return of the 
shareholder for the taxable year in 
which the amount of undistributed cap-
ital gains is includible in gross income 
as provided in § 1.852–4(b)(2). 

(ii) Recordkeeping requirements for tax-
able years beginning after December 31, 
2001. For taxable years beginning after 
December 31, 2001, the shareholder 
shall retain a copy of Form 2439 for as 
long as its contents may become mate-
rial in the administration of any inter-
nal revenue law. 

(2) Credit or refund—(i) In general. The 
amount of the tax paid by the regu-
lated investment company with respect 
to the undistributed capital gains re-
quired under section 852(b)(3)(D) and 
paragraph (b)(2) of § 1.852–4 to be in-
cluded by a shareholder in his com-
putation of long-term capital gains for 
any taxable year is deemed paid by 
such shareholder under section 
852(b)(3)(D)(ii) and such payment con-
stitutes, for purposes of section 6513(a) 
(relating to time tax considered paid), 
an advance payment in like amount of 
the tax imposed under chapter 1 of the 
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Code for such taxable year. In the case 
of an overpayment of tax within the 
meaning of section 6401, see section 
6402 and the regulations in part 301 of 
this chapter (Regulations on Procedure 
and Administration) for rules applica-
ble to the treatment of an overpay-
ment of tax and section 6511 and the 
regulations in part 301 of this chapter 
(Regulations on Procedure and Admin-
istration) with respect to the limita-
tions applicable to the credit or refund 
of an overpayment of tax. 

(ii) Form to be used. Claim for refund 
or credit of the tax deemed to have 
been paid by a shareholder with respect 
to an amount of undistributed capital 
gains shall be made on the share-
holder’s income tax return for the tax-
able year in which such amount of un-
distributed capital gains is includable 
in gross income. In the case of a share-
holder which is a partnership, claim 
shall be made by the partners on their 
income tax returns for refund or credit 
of their distributive shares of the tax 
deemed to have been paid by the part-
nership. In the case of a shareholder 
which is exempt from tax under section 
501(a) and to which section 511 does not 
apply for the taxable year, claim for re-
fund of the tax deemed to have been 
paid by such shareholder on an amount 
of undistributed capital gains for such 
year shall be made on Form 843 and 
copy B of Form 2439 furnished to such 
shareholder shall be attached to its 
claim. For other rules applicable to the 
filing of claims for credit or refund of 
an overpayment of tax, see § 301.6402–2 
of this chapter (Regulations on Proce-
dure and Administration), relating to 
claims for credit or refund, and 
§ 301.6402–3 of this chapter, relating to 
special rules applicable to income tax. 

(3) Records. The shareholder is re-
quired to keep copy C of the Form 2439 
furnished for the regulated investment 
company’s taxable years ending after 
December 31, 1969, and beginning before 
January 1, 1975, as part of his records 
to show increases in the adjusted basis 
of his shares in such company. 

(d) Penalties. For criminal penalties 
for willful failure to file a return, sup-
ply information, or pay tax, and for fil-
ing a false or fraudulent return, state-

ment, or other document, see sections 
7203, 7206, and 7207. 

[T.D. 6500, 25 FR 11710, Nov. 26, 1960, as 
amended by T.D. 6921, 32 FR 8755, June 20, 
1967; T.D. 7012, 34 FR 7688, May 15, 1969; T.D. 
7187, 37 FR 13256, July 6, 1972; T.D. 7332, 39 FR 
44217, Dec. 23, 1974; T.D. 7337, 39 FR 44973, 
Dec. 30, 1974; T.D. 8989, 67 FR 20031, Apr. 24, 
2002; T.D. 9040, 68 FR 4921, Jan. 31, 2003] 

§ 1.852–10 Distributions in redemption 
of interests in unit investment 
trusts. 

(a) In general. In computing that part 
of the excess of its net long-term cap-
ital gain over net short-term capital 
loss on which it must pay a capital 
gains tax, a regulated investment com-
pany is allowed under section 
852(b)(3)(A)(ii) a deduction for divi-
dends paid (as defined in section 561) 
determined with reference to capital 
gains dividends only. Section 561(b) 
provides that in determining the de-
duction for dividends paid, the rules 
provided in section 562 are applicable. 
Section 562(c) (relating to preferential 
dividends) provides that the amount of 
any distribution shall not be consid-
ered as a dividend unless such distribu-
tion is pro-rata, with no preference to 
any share of stock as compared with 
other shares of the same class except 
to the extent that the former is enti-
tled to such preference. 

(b) Redemption distributions made by 
unit investment trust—(1) In general. 
Where a unit investment trust (as de-
fined in paragraph (c) of this section) 
liquidates part of its portfolio rep-
resented by shares in a management 
company in order to make a distribu-
tion to a holder of an interest in the 
trust in redemption of part or all of 
such interest, and by so doing, the 
trust realizes net long-term capital 
gain, that portion of the distribution 
by the trust which is equal to the 
amount of the net long-term capital 
gain realized by the trust on the liq-
uidation of the shares in the manage-
ment company will not be considered a 
preferential dividend under section 
562(c). For example, where the entire 
amount of net long-term capital gain 
realized by the trust on such a liquida-
tion is distributed to the redeeming in-
terest holder, the trust will be allowed 
the entire amount of net long-term 
capital gain so realized in determining 
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