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to which the taxes would have been al-
located if the taxes were paid or ac-
crued in a taxable year beginning be-
fore January 1, 2007. For example, any 
foreign taxes paid or accrued or 
deemed paid with respect to income in 
the general category in a taxable year 
beginning after December 31, 2006, that 
are carried back to a taxable year be-
ginning before January 1, 2007, will be 
allocated to the same separate cat-
egories to which the income would 
have been allocated if it had been 
earned in a taxable year beginning be-
fore January 1, 2007. 

(ii) Safe harbor. In lieu of applying 
the rules of paragraph (i)(2)(i) of this 
section, a taxpayer may allocate all 
unused foreign taxes in the post-2006 
separate category for passive category 
income to the pre-2007 separate cat-
egory for passive income, and may allo-
cate all other unused foreign taxes de-
scribed in paragraph (i)(2)(i) of this sec-
tion to the pre-2007 separate category 
for general limitation income. 

(3) Effective/applicability date. This 
paragraph (i) applies to taxable years 
of United States taxpayers beginning 
after December 31, 2006 and ending on 
or after December 21, 2007. 

(4) Expiration date. The applicability 
of this paragraph (i) expires on Decem-
ber 20, 2010. 

[T.D. 9260, 71 FR 24529, Apr. 25, 2006, as 
amended by T.D. 9368, 72 FR 72587, Dec. 21, 
2007; T.D. 9452, 74 FR 27878, June 11, 2009] 

§ 1.904–3 Carryback and carryover of 
unused foreign tax by husband and 
wife. 

(a) In General. This section provides 
rules, in addition to those prescribed in 
§ 1.904–2, for the carryback and carry-
over of the unused foreign tax paid or 
accrued to a foreign country or posses-
sion by a husband and wife making a 
joint return for one or more of the tax-
able years involved in the computation 
of the carryback or carryover. 

(b) Joint unused foreign tax and joint 
excess limitation. In the case of a hus-
band and wife the joint unused foreign 
tax or the joint excess limitation for a 
taxable year for which a joint return is 
made shall be computed on the basis of 
the combined income, deductions, 
taxes, and credit of both spouses as if 
the combined income, deductions, 

taxes, and credit were those of one in-
dividual. 

(c) Continuous use of joint return. If a 
husband and wife make a joint return 
for the current taxable year, and also 
make joint returns for each of the 
other taxable years involved in the 
computation of the carryback or carry-
over of the unused foreign tax to the 
current taxable year, the joint 
carryback or the joint carryover to the 
current taxable year shall be computed 
on the basis of the joint unused foreign 
tax and the joint excess limitations. 

(d) From separate to joint return. If a 
husband and wife make a joint return 
for the current taxable year, but make 
separate returns for all of the other 
taxable years involved in the computa-
tion of the carryback or carryover of 
the unused foreign tax to the current 
taxable year, the separate carrybacks 
or separate carryovers shall be a joint 
carryback or a joint carryover to the 
current taxable year. If for such cur-
rent year the per-country limitation 
applies, then only the unused foreign 
tax for a taxable year of a spouse for 
which the per-country limitation ap-
plied to such spouse may constitute a 
carryover or carryback to the current 
taxable year. If for such current tax-
able year the overall limitation ap-
plies, then only the unused foreign tax 
for a taxable year of a spouse for which 
the overall limitation applied to such 
spouse may constitute a carryover or 
carryback to the current taxable year. 

(e) Amounts carried from or through a 
joint return year to or through a separate 
return year. It is necessary to allocate 
to each spouse his share of an unused 
foreign tax or excess limitation for any 
taxable year for which the spouses filed 
a joint return if— 

(1) The husband and wife file separate 
returns for the current taxable year 
and an unused foreign tax is carried 
thereto from a taxable year for which 
they filed a joint return; 

(2) The husband and wife file separate 
returns for the current taxable year 
and an unused foreign tax is carried to 
such taxable year from a year for 
which they filed separate returns but is 
first carried through a year for which 
they filed a joint return; or 

(3) The husband and wife file a joint 
return for the current taxable year and 
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an unused foreign tax is carried from a 
taxable year for which they filed joint 
returns but is first carried through a 
year for which they filed separate re-
turns. 

In such cases, the separate carryback 
or carryover of each spouse to the cur-
rent taxable year shall be computed in 
the manner described in § 1.904–2 but 
with the modifications set forth in 
paragraph (f) of this section. Where ap-
plicable, appropriate adjustments shall 
be made to take into account the fact 
that, for any taxable year involved in 
the computation of the carryback or 
the carryover, either spouse has inter-
est income described in section 904(f)(2) 
with respect to which the provisions of 
section 904(f) and § 1.904–4 apply, or 
dividends described in section 
904(f)(1)(B) with respect to which the 
provisions of section 904(f) and § 1.904–5 
apply, or foreign oil related income de-
scribed in section 907(c) with respect to 
which the separate limitation in sec-
tion 907(b) applies. 

(f) Allocation of unused foreign tax and 
excess limitation—(1) Limitation—(i) Per- 
country limitation. The per-country lim-
itation of a particular spouse with re-
spect to a foreign country or United 
States possession for a taxable year for 
which a joint return is made shall be 
the portion of the limitation on the 
joint return which bears the same ratio 
to such limitation as such spouse’s tax-
able income (with gross income and de-
ductions taken into account to the 
same extent as taken into account on 
the joint return) from sources within 
such country or possession (but not in 
excess of the joint taxable income from 
sources within such country or posses-
sion) bears to the joint taxable income 
from such sources. 

(ii) Overall limitation. The overall lim-
itation of a particular spouse for a tax-
able year for which a joint return is 
made shall be the portion of the limita-
tion on the joint return which bears 
the same ratio to such limitation as 
such spouse’s taxable income (with 
gross income and deductions taken 
into account to the same extent as 
taken into account on the joint return) 
from sources without the United States 
(but not in excess of the joint taxable 
income from such sources) bears to the 

joint taxable income from such 
sources. 

(2) Unused foreign tax—(i) Per-country 
limitation. The unused foreign tax of a 
particular spouse with respect to a for-
eign country or United States posses-
sion for a taxable year for which a 
joint return is made shall be the excess 
of his tax paid or accrued to such coun-
try or possession over his limitation 
determined under subparagraph (1)(i) of 
this paragraph. 

(ii) Overall limitation. The unused for-
eign tax of a particular spouse for a 
taxable year to which the overall limi-
tation applies and for which a joint re-
turn is made shall be the excess of his 
tax paid or accrued to foreign countries 
and United States possessions over his 
limitation determined under subpara-
graph (1)(ii) of this paragraph. 

(3) Excess limitation—(i) Per-country 
limitation taxpayer. A spouse’s excess 
limitation with respect to a foreign 
country or possession for a taxable 
year for which a joint return is made 
shall be the excess of his limitation de-
termined under subparagraph (1)(i) of 
this paragraph over his taxes paid or 
accrued to such country or possession 
for such taxable year. 

(ii) Overall limitation. A spouse’s ex-
cess limitation for a taxable year to 
which the overall limitation applies 
and for which a joint return is made 
shall be the excess of his limitation de-
termined under subparagraph (1)(ii) of 
this paragraph over his taxes paid or 
accrued to foreign countries and 
United States possessions for such tax-
able year. 

(4) Excess limitation to be applied. The 
excess limitation of the particular 
spouse for any taxable year which is 
applied against the unused foreign tax 
of that spouse for another taxable year 
in order to determine the amount of 
the unused foreign tax which shall be 
carried back or over to a third taxable 
year shall be, in a case in which the ex-
cess limitation is determined on a joint 
return, the sum of the following 
amounts: 

(i) Such spouse’s excess limitation 
determined under subparagraph (3) of 
this paragraph reduced as provided in 
subparagraph (5)(i) of this paragraph, 
and 
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(ii) The excess limitation of the other 
spouse determined under subparagraph 
(3) of this paragraph for that taxable 
year reduced as provided in subpara-
graphs (5) (i) and (ii) of this paragraph. 

(5) Reduction of excess limitation. (i) 
The part of the excess limitation which 
is attributable to each spouse for the 
taxable year, as determined under sub-
paragraph (3) of this paragraph, shall 
be reduced by absorbing as taxes 
deemed paid or accrued under section 
904(d) in that year the unabsorbed sepa-
rate unused foreign tax of such spouse, 
and the unabsorbed unused foreign tax 
determined under subparagraph (2) of 
this paragraph of such spouse, for tax-
able years which begin before the be-
ginning of the year of origin of the un-
used foreign tax of the particular 
spouse against which the excess limita-
tion so determined is being applied. 

(ii) In addition, the part of the excess 
limitation which is attributable to the 
other spouse for the taxable year, as 
determined under subparagraph (3) of 
this paragraph, shall be reduced by ab-
sorbing as taxes deemed paid or ac-
crued under section 904(d) in that year 
the unabsorbed unused foreign tax, if 
any, of such other spouse for the tax-
able year which begins on the same 
date as the beginning of the year of ori-
gin of the unused foreign tax of the 
particular spouse against which the ex-
cess limitation so determined is being 
applied. 

(6) Spouses using different limitations. 
If an unused foreign tax is carried 
through a taxable year for which 
spouses made a joint return and the 
credit under section 901 for such tax-
able year is not claimed, and in the 
prior taxable year separate returns are 

made in which the per-country limita-
tion applies to one spouse and the over-
all limitation applies to the other 
spouse, the amount treated as absorbed 
in the taxable year for which a joint re-
turn is made— 

(i) With respect to the spouse for 
which the per-country limitation ap-
plies shall be determined on the basis 
of the excess limitation which would be 
allocated to such spouse under sub-
paragraph (3)(i) of this paragraph had 
the per-country limitation applied for 
such year to both spouses; 

(ii) With respect to the other spouse 
for which the overall limitation applies 
shall be determined on the basis of the 
excess limitation which would be allo-
cated to such spouse under subpara-
graph (3)(ii) of this paragraph had the 
overall limitation applied for such year 
to both spouses. 
This subparagraph shall be applied 
without regard to subparagraph (4)(ii) 
of this paragraph. 

(g) Illustrations. This section may be 
illustrated by the following examples: 

Example 1. (a) H and W, calendar year tax-
payers, file joint returns for 1961 and 1963, 
and separate returns for 1962, 1964, and 1965; 
and for each of those taxable years they 
choose to claim a credit under section 901. 
For the taxable years involved, they had un-
used foreign tax, excess limitations, and 
carrybacks and carryovers of unused foreign 
tax as set forth below. The overall limitation 
applies to both spouses for all taxable years 
involved in this example. Neither H nor W 
had an unused foreign tax or excess limita-
tion for any year before 1961 or after 1965. 
For purposes of this example, any reference 
to an excess limitation means such a limita-
tion as determined under paragraph (c)(2)(ii) 
of § 1.904–2 but without regard to any taxes 
deemed paid or accrued under section 904(d): 

Taxable year 

1961 1962 1963 1964 1965 

Return .......................................................................................... Joint Separate Joint Separate Separate 

H’s unused foreign tax to be carried over or back, or excess 
limitation (enclosed in parentheses) ........................................ $500 $250 ($650) $400 ($500) 

W’s unused foreign tax to be carried over or back, or excess 
limitation (enclosed in parentheses) ........................................ 300 (200) (300) 150 (100) 

Total .................................................................................. 800 ................ (950) .................. ..................

Carryovers absorbed: 
W’s, from 1961 ..................................................................... ................ 1 200W 100W .................. ..................
H’s, from 1961 ..................................................................... ................ ................ 2 500H .................. ..................
H’s, from 1962 ..................................................................... ................ ................ 150H .................. ..................

................ ................ 100W .................. ..................
W’s, from 1964 ..................................................................... ................ ................ .................. .................. 50W 
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Taxable year 

1961 1962 1963 1964 1965 

H’s, from 1964 ..................................................................... ................ ................ .................. .................. 400H 
Carrybacks absorbed: 

W’s, from 1964 ..................................................................... ................ 0 100W .................. ..................
H’s, from 1964 ..................................................................... ................ ................ 0 .................. ..................

1 W—absorbed by W’s excess limitation. 
2 H—absorbed by H’s excess limitation. 

(b) Two hundred dollars of the $300 consti-
tuting W’s part of the joint unused foreign 
tax for 1961 is absorbed by her separate ex-
cess limitation of $200 for 1962, and the re-
maining $100 of such part is absorbed by her 
part ($300) of the joint excess limitation for 
1963. The excess limitation of $300 for 1963 is 
not required first to be reduced by any 
amount, since neither H nor W has any un-
used foreign tax for taxable years beginning 
before 1961. 

(c) H’s part ($500) of the joint unused for-
eign tax for 1961 is absorbed by his part ($650) 
of the joint excess limitation for 1963. The 
excess limitation of $650 for 1963 is not re-
quired first to be reduced by any amount, 
since neither H nor W has any unused foreign 
tax for taxable years beginning before 1961. 

(d) H’s unused foreign tax of $250 for 1962 is 
first absorbed (to the extent of $150) by H’s 
part of the joint excess limitation for 1963, 
which must first be reduced from $650 to $150 
by the absorption as taxes deemed paid or 
accrued in 1963 of H’s unused foreign tax of 
$500 for 1961, which is a taxable year begin-
ning before 1962. The remaining part ($100) of 
H’s unused foreign tax for 1962 is then ab-
sorbed by W’s part of the joint excess limita-
tion for 1963, which must first be reduced 
from $300 to $200 by the absorption as taxes 
deemed paid or accrued in 1963 of the 
unabsorbed part $100 of W’s unused foreign 
tax for 1961, which is a taxable year begin-
ning before 1962. 

(e) W’s unused foreign tax of $150 for 1964 is 
first absorbed (to the extent of $100) by W’s 
part of the joint excess limitation for 1963, 
which must first be reduced from $300 to $100 
by the absorption as taxes deemed paid or 
accrued in 1963 of the unabsorbed part ($100) 
of W’s unused foreign tax for 1961 and the 
unabsorbed part ($100) of H’s unused foreign 
tax for 1962, which are taxable years begin-
ning before 1964. No part of W’s unused for-
eign tax for 1964 is absorbed by H’s part of 
the joint excess limitation for 1963, since H’s 
part of that excess must first be reduced 
from $650 to $0 by the absorption as taxes 
deemed paid or accrued in 1963 of H’s unused 
foreign tax of $500 for 1961 and of the 
unabsorbed part ($150) of H’s unused foreign 
tax for 1962, which are taxable years begin-
ning before 1964. The unabsorbed part ($50) of 
W’s unused foreign tax for 1964 is then ab-
sorbed by W’s excess limitation of $100 for 

1965. No part of W’s unused foreign tax for 
1964 is absorbed by W’s excess limitation for 
1962, since that excess limitation must first 
be reduced from $200 to $0 by W’s unused for-
eign tax for 1961, which is a taxable year be-
ginning before 1964. 

(f) No part of H’s unused foreign tax of $400 
for 1964 is absorbed by H’s part of the joint 
excess limitation for 1963, since H’s part of 
that excess must first be reduced from $650 
to $0 by the absorption as taxes deemed paid 
or accrued in 1963 of H’s unused foreign tax 
of $500 for 1961 and of a part ($150) of H’s un-
used foreign tax for 1962, which are taxable 
years beginning before 1964. Moreover, no 
part of H’s unused foreign tax of $400 for 1964 
is absorbed by W’s part of the joint excess 
limitation for 1963, since W’s part of that ex-
cess must first be reduced from $300 to $0 by 
the absorption as taxes deemed paid or ac-
crued in 1963 of the unabsorbed part ($100) of 
W’s unused foreign tax for 1961 and of the 
unabsorbed part ($100) of H’s unused foreign 
tax for 1962, which are taxable years begin-
ning before 1964, and also by the absorption 
of a part ($100) of W’s unused foreign tax of 
$150 for 1964, which is a taxable year begin-
ning on the same date as the beginning of 
H’s taxable year 1964. The unabsorbed part 
($400) of H’s unused foreign tax for 1964 is 
then absorbed by H’s excess limitation of 
$500 for 1965. 

Example 2. (a) Assume the same facts as 
those in example 1 except that for 1964 W’s 
unused foreign tax is $20, instead of $150. The 
carrybacks and carryovers absorbed are the 
same as in example 1 except as indicated in 
paragraphs (b) and (c) of this example. 

(b) No part of W’s unused foreign tax of $20 
for 1964 is absorbed by W’s excess limitation 
for 1962, since that excess must first be re-
duced from $200 to $0 by W’s unused foreign 
tax for 1961, which is a taxable year begin-
ning before 1964. W’s unused foreign tax of 
$20 for 1964 is absorbed by W’s part of the 
joint excess limitation for 1963, which must 
first be reduced from $300 to $100 by the ab-
sorption as taxes deemed paid or accrued in 
1963 of the unabsorbed part ($100) of W’s un-
used foreign tax for 1961 and the unabsorbed 
part ($100) of H’s unused foreign tax for 1962, 
which are taxable years beginning before 
1964. 

(c) For the reason given in paragraph (f) of 
example 1, no part of H’s unused foreign tax 
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of $400 for 1964 is absorbed by H’s part of the 
joint excess limitation for 1963. H’s unused 
foreign tax of $400 for 1964 is first absorbed 
(to the extent of $80) by W’s part of the joint 
excess limitation for 1963, which must first 
be reduced from $300 to $80 by the absorption 
as taxes deemed paid or accrued in 1963 of 
the unabsorbed part ($100) of W’s unused for-
eign tax for 1961 and of the unabsorbed part 
($100) of H’s unused foreign tax for 1962, 
which are taxable years beginning before 
1964, and also by the absorption of W’s un-
used foreign tax of $20 for 1964, which is a 
taxable year beginning on the same date as 
the beginning of H’s taxable year 1964. The 
unabsorbed part ($320) of H’s unused foreign 
tax for 1964 is then absorbed by H’s excess 
limitation of $500 for 1965. 

Example 3. The facts are the same as in ex-
ample 1 except that the per-country limita-
tion applies to both spouses for all taxable 
years involved in the example and that ex-
cess limitations and the unused foreign taxes 
relate to a single foreign country. The 
carryovers and carrybacks are the same as in 
example 1. 

[T.D. 6789, 29 FR 19246, Dec. 31, 1964, as 
amended by T.D. 7292, 38 FR 33292, Dec. 3, 
1973; T.D. 7490, 42 FR 30497, June 15, 1977; T.D. 
7961, 49 FR 26225, June 27, 1984] 

§ 1.904–4 Separate application of sec-
tion 904 with respect to certain cat-
egories of income. 

(a) [Reserved] For further guidance, 
see § 1.904–4T(a). 

(b) [Reserved] For further guidance, 
see § 1.904–4T(b). 

(c) High-taxed income—(1) In general. 
Income received or accrued by a United 
States person that would otherwise be 
passive income shall not be treated as 
passive income if the income is deter-
mined to be high-taxed income. Income 
shall be considered to be high-taxed in-
come if, after allocating expenses, 
losses and other deductions of the 
United States person to that income 
under paragraph (c)(2)(ii) of this sec-
tion, the sum of the foreign income 
taxes paid or accrued by the United 
States person with respect to such in-
come and the foreign taxes deemed 
paid or accrued by the United States 
person with respect to such income 
under section 902 or section 960 exceeds 
the highest rate of tax specified in sec-
tion 1 or 11, whichever applies (and 
with reference to section 15 if applica-
ble), multiplied by the amount of such 
income (including the amount treated 
as a dividend under section 78). If, after 

application of this paragraph (c), in-
come that would otherwise be passive 
income is determined to be high-taxed 
income, such income shall be treated 
as general category income, and any 
taxes imposed on that income shall be 
considered related to general category 
income under § 1.904–6. If, after applica-
tion of this paragraph (c), passive in-
come is zero or less than zero, any 
taxes imposed on the passive income 
shall be considered related to general 
category income. For additional rules 
regarding losses related to passive in-
come, see paragraph (c)(2) of this sec-
tion. Income and taxes shall be trans-
lated at the appropriate rates, as deter-
mined under sections 986, 987 and 989 
and the regulations under those sec-
tions, before application of this para-
graph (c). For purposes of allocating 
taxes to groups of income, United 
States source passive income is treated 
as any other passive income. In making 
the determination whether income is 
high-taxed, however, only foreign 
source income, as determined under 
United States tax principles, is rel-
evant. See paragraph (c)(8) Examples 10 
through 13 of this section for examples 
illustrating the application of this 
paragraph (c)(1) and paragraph (c)(2) of 
this section. This paragraph (c)(1) is 
applicable for taxable years beginning 
after March 12, 1999. 

(2) Grouping of items of income in order 
to determine whether passive income is 
high-taxed income 

(i) Grouping rules—Initial allocation 
and apportionment of deductions and 
taxes. For purposes of determining 
whether passive income is high-taxed, 
expenses, losses and other deductions 
shall be allocated and apportioned ini-
tially to each of the groups of passive 
income (described in paragraphs (c)(3), 
(4), and (5) of this section) under the 
rules of §§ 1.861–8 through 1.861–14T and 
1.865–1 through 1.865–2. Taxpayers that 
allocate and apportion interest expense 
on an asset basis may nevertheless ap-
portion passive interest expense among 
the groups of passive income on a gross 
income basis. Foreign taxes are allo-
cated to groups under the rules of 
§ 1.904-6(a)(1)(iii). If a loss on a disposi-
tion of property gives rise to foreign 
tax (i.e., the transaction giving rise to 
the loss is treated under foreign law as 
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