
27 

Alcohol and Tobacco Tax and Trade Bureau, Treasury § 40.165a 

amount of $30,000 for the first semi-
monthly period of September. For the 
period September 16–26, X incurred tax 
liability in the amount of $45,000, and 
for the period September 27–30, X in-
curred tax liability in the amount of 
$2,000. 

(2) Payment requirement. X’s payment 
of tax in the amount of $30,000 for the 
first semimonthly period of September 
is due no later than September 29 
(§ 40.165(a)). X’s payment of tax for the 
period September 16–26 is also due no 
later than September 29 (§ 40.164(a)(1)). 
X may use the safe harbor rule to de-
termine the amount of payment due for 
the period of September 16–26 
(§ 40.164(b)). Under the safe harbor rule, 
X’s payment of tax must equal 
$21,990.00, 11/15ths of the tax liability 
incurred during the first semimonthly 
period of September. Additionally, X’s 
payment of tax in the amount of $2,000 
for the period September 27–30 must be 
paid no later than October 14 
(§ 40.164(a)(1)). X must also pay the un-
derpayment of tax, $23,010.00, for the 
period September 16–26, no later than 
October 14 (§ 40.164(b)). 

[T.D. ATF–365, 60 FR 33675, June 28, 1995] 

§ 40.165 Times for filing semimonthly 
return. 

(a) General. Except as provided by 
§ 40.164, and paragraph (b) of this sec-
tion, semimonthly returns on Form 
5000.24 shall be filed, for each return pe-
riod, not later than the 14th day after 
the last day of the return period. If the 
due date falls on a Saturday, Sunday, 
or legal holiday, the return and remit-
tance shall be due on the immediately 
preceding day which is not a Saturday, 
Sunday, or legal holiday, except as pro-
vided by § 40.164(c). 

(b) Postmark. The official postmark of 
the U.S. Postal Service stamped on the 
cover in which the return was mailed 
shall be considered the date of delivery 
of the tax return and, if the return was 
accompanied by a remittance, the date 
of delivery of the remittance. When the 
postmark is illegible, the manufacturer 
shall prove when the postmark was 
made. When the proprietor sends the 
tax return with or without remittance 
by registered mail or by certified mail, 
the date of registry or the date of the 
postmark on the sender’s receipt of 

certified mail, as the case may be, 
shall be treated as the date of delivery 
of the tax return and, if accompanied, 
of the remittance. 

(Approved by the Office of Management and 
Budget under control number 1512–0467) 

[T.D. ATF–246, 52 FR 669, Jan. 8, 1987, as 
amended by T.D. ATF–251, 52 FR 19339, May 
22, 1987; T.D. ATF–365, 60 FR 33675, June 28, 
1995; T.D. ATF–446, 66 FR 16602, Mar. 27, 2001; 
T.D. ATF–446a, 66 FR 19089, Apr. 13, 2001] 

§ 40.165a Payment of tax by electronic 
fund transfer. 

(a) General. (1) Each taxpayer who 
was liable, during a calendar year, for 
a gross amount equal to or exceeding 
five million dollars in taxes on tobacco 
products, cigarette papers, and ciga-
rette tubes combining tax liabilities 
incurred under this part and part 41 of 
this chapter, shall use a commercial 
bank in making payment by electronic 
fund transfer (EFT) of taxes on tobacco 
products, cigarette papers, and ciga-
rette tubes during the succeeding cal-
endar year. Payment of taxes on to-
bacco products by cash, check, or 
money order, as described in § 40.168, is 
not authorized for a taxpayer who is 
required, by this section, to make re-
mittances by EFT. For purposes of this 
section, the dollar amount of tax liabil-
ity is defined as the gross tax liability 
on all taxable withdrawals and impor-
tations (including tobacco products, 
cigarette papers, and cigarette tubes 
brought into the United States from 
Puerto Rico or the Virgin Islands) dur-
ing the calendar year, without regard 
to any drawbacks, credits, or refunds, 
for all premises from which such ac-
tivities are conducted by the taxpayer. 
Overpayments are not taken into ac-
count in summarizing the gross tax li-
ability. 

(2) For the purposes of this section, a 
taxpayer includes a controlled group of 
corporations, as defined in 26 U.S.C. 
1563, and implementing regulations in 
26 CFR 1.1563–1 through 1.1563–4, except 
that the words ‘‘at least 80 percent’’ 
shall be replaced by the words ‘‘more 
than 50 percent’’ in each place it ap-
pears in subsection (a) of 26 U.S.C. 1563, 
as well as in the implementing regula-
tions. Also, the rules for a ‘‘controlled 
group of corporations’’ apply in a simi-
lar fashion to groups which include 
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partnerships and/or sole proprietor-
ships. If one entity maintains more 
than 50% control over a group con-
sisting of corporations and one, or 
more, partnerships and/or sole propri-
etorships, all of the members of the 
controlled group are one taxpayer for 
the purpose of determining who is re-
quired to make remittances by EFT. 

(3) A taxpayer who is required by this 
section to make remittances by EFT, 
shall make a separate EFT remittance 
and file a separate return, Form 
5000.24, for each factory from which to-
bacco products are withdrawn upon de-
termination of tax. 

(b) Requirements. (1) On or before Jan-
uary 10 of each calendar year, except 
for a taxpayer already remitting the 
tax by EFT, each taxpayer who was lia-
ble for a gross amount equal to or ex-
ceeding five million dollars in taxes on 
tobacco products, cigarette papers, and 
cigarette tubes combining tax liabil-
ities incurred under this part and part 
41 of this chapter, during the previous 
calendar year, shall notify, in writing, 
the appropriate TTB officer. The notice 
shall be an agreement to make remit-
tances by EFT. 

(2) For each return filed in accord-
ance with this part, the taxpayer shall 
direct the taxpayer’s bank to make an 
electronic fund transfer in the amount 
of the tax payment to the Treasury Ac-
count as provided in paragraph (e) of 
this section. The request shall be made 
to the bank early enough for the trans-
fer to be made to the Treasury Account 
by no later than the close of business 
on the last day for filing the return, 
prescribed in § 40.165 or § 40.167. The re-
quest shall take into account any time 
limit established by the bank. 

(3) If a taxpayer was liable for less 
than five million dollars in taxes on to-
bacco products, cigarette papers, and 
cigarette tubes combining tax liabil-
ities incurred under this part and part 
41 of this chapter during the preceding 
calendar year, the taxpayer may 
choose either to continue remitting the 
tax as provided in this section or to 
remit the tax with the return on as 
prescribed by § 40.168. Upon filing the 

first return which the taxpayer chooses 
to discontinue remitting the tax by 
EFT and to begin remitting the tax 
with the tax return, the taxpayer shall 
notify the appropriate TTB officer by 
attaching a written notification to 
Form 5000.24, stating that no taxes are 
due by EFT, because the tax liability 
during the preceding calendar year was 
less than five million dollars, and that 
the remittance shall be filed with the 
tax return. 

(c) Remittance. (1) Each taxpayer 
shall show on the return, Form 5000.24, 
information about remitting the tax 
for that return period by EFT and shall 
file the return with the TTB, in accord-
ance with the instructions on Form 
5000.24. 

(2) Remittances shall be considered 
as made when the taxpayment by elec-
tronic fund transfer is received by the 
Treasury Account. For purposes of this 
section, a taxpayment by electronic 
fund transfer shall be considered as re-
ceived by the Treasury Account when 
it is paid to a Federal Reserve Bank. 

(3) When the taxpayer directs the 
bank to effect an electronic fund trans-
fer message as required by paragraph 
(b)(2) of this section, any transfer data 
record furnished to the taxpayer, 
through normal banking procedures, 
will serve as the record of payment, 
and shall be retained as part of re-
quired records. 

(d) Failure to make a taxpayment by 
EFT. The taxpayer is subject to a pen-
alty imposed by 26 U.S.C. 5761, 6651, or 
6656, as applicable, for failure to make 
a tax payment by EFT on or before the 
close of business on the prescribed last 
day for filing. 

(e) Procedure. Upon the notification 
required under paragraph (b)(1) of this 
section, the appropriate TTB officer 
will issue to the taxpayer an TTB Pro-
cedure entitled, Payment of Tax by 
Electronic Fund Transfer. This publi-
cation outlines the procedure a tax-
payer is to follow when preparing re-
turns and EFT remittances in accord-
ance with this part. The U.S. Customs 
Service will provide the taxpayer with 
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instructions for preparing EFT remit-
tances for payments to be made to the 
U.S. Customs Service. 

(Approved by the Office of Management and 
Budget under control number 1512–0457) 

(Act of August 16, 1954, 68A Stat. 775, as 
amended (26 U.S.C. 6302); sec. 202, Pub. L. 85– 
859, 72 Stat. 1417, as amended (26 U.S.C. 5703)) 

[T.D. ATF–198, 49 FR 37582, Sept. 25, 1984] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 40.165a, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

§ 40.166 Default, prepayment of tax re-
quired. 

Where a check or money order ten-
dered with any return, whether semi- 
monthly or prepayment, for payment 
of tax on tobacco products is not paid 
on presentment, where a manufacturer 
fails to remit with the return the full 
amount of tax due thereunder, or 
where a manufacturer is otherwise in 
default in payment of tax on tobacco 
products under the internal revenue 
laws or this chapter, during the period 
of such default and until the appro-
priate TTB officer finds that the rev-
enue will not be jeopardized by the de-
ferred payment of tax pursuant to the 
provisions of this part, no tobacco 
products shall be removed subject to 
tax until the tax thereon has first been 
paid as provided in § 40.167. Any remit-
tance made during the period of a de-
fault shall be in cash, or in the form of 
a certified, cashier’s, or treasurer’s 
check drawn on any bank or trust com-
pany incorporated under the laws of 
the United States, or under the laws of 
any State, Territory, or possession of 
the United States, or in the form of a 
U.S. postal money order or other 
money order, and defined in § 70.61 of 
this chapter (payment by check or 
money order), or shall be delivered in 

the form of an electronic fund transfer 
message as provided in § 40.165a. 

(68A Stat. 777, 72 Stat. 1417; 26 U.S.C. 6311, 
5703; Aug. 16, 1954, ch. 736, 68A Stat. 707 (26 
U.S.C. 5703); Aug. 16, 1954, ch. 736, 68A Stat. 
777 (26 U.S.C. 6311)) 

[T.D. 6871, 31 FR 34, Jan. 4, 1966. Redesig-
nated at 40 FR 16835, Apr. 15, 1975, and 
amended by T.D. ATF–48, 44 FR 55855, Sept. 
28, 1979; T.D. ATF–77, 46 FR 3008, Jan. 13, 
1981; T.D. ATF–232, 51 FR 28081, Aug. 5, 1986; 
T.D. ATF–243, 51 FR 43194, Dec. 1, 1986; T.D. 
ATF–301, 55 FR 47658, Nov. 14, 1990] 

§ 40.167 Prepayment tax return. 

(a) To prepay the tax on tobacco 
products a manufacturer shall file a 
prepayment tax return on Form 5000.24 
showing the tax to be paid on the to-
bacco products prior to removal. The 
return shall be executed and filed, prior 
to the removal of such products, with 
TTB, in accordance with the instruc-
tions on the form. A manufacturer pre-
paying the taxes on tobacco products 
under the provisions of this section 
shall continue to file semimonthly re-
turns as required by § 40.162. 

(b) However, if a manufacturer is re-
quired by § 40.165a to pay the tax by 
electronic fund transfer, the manufac-
turer shall prepay the tax before any 
tobacco products can be removed for 
consumption or sale by completing the 
return and filing it with TTB, in ac-
cordance with the instructions on the 
form. At the same time, the manufac-
turer shall direct his bank to effect an 
EFT. 

(Sec. 202, Pub. L. 85–859, 68A Stat. 1417 (26 
U.S.C. 5703); sec. 202, Pub. L. 85–859, 72 Stat. 
1423, as amended (26 U.S.C. 5741); (Aug. 16, 
1954, ch. 736, 68A Stat. 775, as amended (26 
U.S.C. 6302)); 26 U.S.C. 7805 (68A Stat. 917, as 
amended)) 

[T.D. 6871, 31 FR 34, Jan. 4, 1966. Redesig-
nated at 40 FR 16835, Apr. 15, 1975, and 
amended by T.D. ATF–77, 46 FR 3008, Jan. 13, 
1981; T.D. ATF–219, 50 FR 51390, Dec. 17, 1985; 
T.D. ATF–232, 51 FR 28081, Aug. 5, 1986; T.D. 
ATF–243, 51 FR 43194, Dec. 1, 1986; T.D. ATF– 
251, 52 FR 19340, May 22, 1987] 

§ 40.168 Remittance with return. 

Except when an electronic fund 
transfer has been made under § 40.165a 
for the full amount of tax due, the tax 
on tobacco products shown to be due 
and payable on any return shall be paid 
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