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card issuer is not a third-party record-
keeper (by reason of being a person ex-
tending credit through the use of credit 
cards or similar devices) with respect 
to: 

(1) Records relating to noncredit card 
transactions, such as a cash sale by the 
issuer to a holder of the issuer’s credit 
card; or 

(2) Records relating to transactions 
involving the use of another issuer’s 
credit card. 

(c) Duty of third-party recordkeeper— 
(1) In General. Upon receipt of a sum-
mons, the third-party recordkeeper 
(‘‘recordkeeper’’) must begin to assem-
ble the summoned records. The record-
keeper must be prepared to produce the 
summoned records on the date which 
the summons states the records are to 
be examined regardless of the institu-
tion or anticipated institution of a pro-
ceeding to quash or the recordkeeper’s 
intervention (as allowed under 26 
U.S.C. 7609(a)(3)(C)) into a proceeding 
to quash. 

(2) Disclosing recordkeepers not liable— 
(i) In general. A recordkeeper, or an 
agent or employee thereof, who makes 
a disclosure of records as required by 
this section, in good faith reliance on 
the ‘‘Certificate of the Secretary’’ (as 
defined in paragraph (c)(2)(ii) of this 
section) or an order of a court requir-
ing production of records, will not be 
liable for such disclosure to any cus-
tomer, or to any party with respect to 
whose tax liability the summons was 
issued, or to any other person. 

(ii) Certificate of the Secretary. The ap-
propriate TTB officer may issue to the 
recordkeeper a ‘‘Certificate of the Sec-
retary’’ stating both: 

(A) That the 20-day period, within 
which a notified person may institute a 
proceeding to quash the summons has 
expired; and 

(B) That no proceeding has been 
properly instituted within that period. 
The appropriate TTB officer may also 
issue a ‘‘Certificate of the Secretary’’ 
to the recordkeeper if the taxpayer, 
with respect to whose tax liability the 
summons was issued, expressly con-
sents to the examination of the records 
summoned. 

(3) Reimbursement of costs. Record-
keepers may be entitled to reimburse-
ment of their costs of assembling and 

preparing to produce summoned 
records, to the extent allowed by 26 
U.S.C. 7610, even if the summons ulti-
mately is not enforced. 

(26 U.S.C. 7609) 

[T.D. ATF–301, 55 FR 47608, Nov. 14, 1990] 

§ 70.27 Right to intervene; right to in-
stitute a proceeding to quash. 

(a) Notified person. Under 26 U.S.C. 
7609(a), the Bureau must give a notice 
of summons to any person, other than 
the person summoned, who is identified 
in the description of the books and 
records contained in the summons in 
order that such person may contest the 
right of the Bureau to examine the 
summoned records by instituting a pro-
ceeding to quash the summons. Thus, if 
the Bureau issues a summons to a bank 
requesting checking account records of 
more than one person all of whom are 
identified in the description of the 
records contained in the summons, 
then all such persons are notified per-
sons entitled to notice under 26 U.S.C. 
7609(a). Therefore, if the Bureau re-
quests the records of a joint bank ac-
count of A and B, both of whom are 
named in the summons, then both A 
and B are notified persons entitled to 
notice under 26 U.S.C. 7609(a). 

(b) Right to institute a proceeding to 
quash—(1) In general. Title 26 U.S.C. 
7609(b) grants a notified person the 
right to institute a proceeding to quash 
the summons in the United States dis-
trict court for the district within 
which the person summoned resides or 
is found. Jurisdiction of the court is 
based on 26 U.S.C. 7609(b). The act of 
filing a petition in district court does 
not in and of itself institute a pro-
ceeding to quash under 26 U.S.C. 
7609(b)(2). Rather, the filing of the peti-
tion must be coupled with notice as re-
quired by 26 U.S.C. 7609(b)(2)(B). 

(2) Elements of institution of a pro-
ceeding to quash. In order to institute a 
proceeding to quash a summons, the 
notified person (or the notified person’s 
agent, nominee, or other person acting 
under the direction or control of the 
notified person) must, not later than 
the 20th day following the day the no-
tice of the summons was served on or 
mailed to such notified person: 
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(i) File a petition to quash in the 
name of the notified person in a dis-
trict court having jurisdiction. 

(ii) Notify the Bureau by sending a 
copy of that petition by registered or 
certified mail to the Bureau employee 
and office designated to receive the 
copy in the notice of summons that 
was given to the notified person, and 

(iii) Notify the recordkeeper by send-
ing to that recordkeeper by registered 
or certified mail a copy of the petition. 
Failure to give timely notice to either 
the summoned party or the Bureau in 
the manner described in this paragraph 
means that the notified person has 
failed to institute a proceeding to 
quash and the district court has no ju-
risdiction to hear the proceeding. Thus, 
for example, if the notified person 
mails a copy of the petition to the 
summoned person but not to the des-
ignated Bureau employee and office, 
the notified person has failed to insti-
tute a proceeding to quash. Similarly, 
if the notified person mails a copy of 
such petition to the summoned person, 
but instead of sending a copy of the pe-
tition by registered or certified mail to 
the designated employee and office, the 
notified person gives the designated 
employee and office the petition by 
some other means, the notified person 
has failed to institute a proceeding to 
quash. 

(3) Failure to institute a proceeding to 
quash. If the notified person fails to in-
stitute a proceeding to quash within 20 
days following the day the notice was 
served on or mailed to such notified 
person, the Bureau may examine the 
summoned records following the 23rd 
day after notice of the summons was 
served on or mailed to the notified per-
son (see 26 U.S.C. 7609(d)(1)). 

(c) Presumption no notice has been 
mailed. Title 26 U.S.C. 7609(b)(2)(B) per-
mits a notified person to institute a 
proceeding to quash by filing a petition 
in district court and notifying both the 
Bureau and the summoned person. Un-
less the notified person has notified 
both the Bureau and the summoned 
person in the appropriate manner, the 
notified person has failed to institute a 
proceeding to quash. If the copy of the 
petition has not been delivered to the 
summoned person or the person and of-
fice designated to receive the notice on 

behalf of the Bureau within 3 days from 
the close of the 20-day period allowed 
to institute a proceeding to quash, it is 
presumed that the notification has not 
been timely mailed. 

(26 U.S.C. 7609) 

[T.D. ATF–301, 55 FR 47609, Nov. 14, 1990] 

§ 70.28 Summonses excepted from 26 
U.S.C. 7609 procedures. 

(a) In aid of the collection of certain li-
abilities—(1) In general. Title 26 U.S.C. 
7609(c)(2)(B) contains an exception to 
the general notice requirement when a 
summons is issued to a third-party rec-
ordkeeper. That section excepts sum-
monses issued in aid of the collection 
of the liability of any person against 
whom an assessment has been made or 
judgment rendered or the liability at 
law or in equity of any transferee of 
such a person. 

(2) Examples. Examples of summonses 
referred to in paragraph (a)(1) of this 
section are: 

(i) Summonses issued to determine 
the amount held in a bank in the name 
of a person against whom an assess-
ment has been made or judgment ren-
dered; 

(ii) Summonses issued to enforce 
transferee liability for a tax which has 
been assessed. 

(b) Numbered account (or similar ar-
rangement). Under 26 U.S.C. 7609(c)(2), a 
summons issued solely to determine 
the identity of a person having a num-
bered account (or similar arrangement) 
with a bank or other institution is ex-
cepted from the requirements of 26 
U.S.C. 7609. A ‘‘numbered account (or 
similar arrangement)’’ under 26 U.S.C. 
7609(c)(2) is an account through which a 
person may authorize transactions 
solely through the use of a number, 
symbol, code name, or other device not 
involving the disclosure of the person’s 
identity. A ‘‘person having a numbered 
account (or similar arrangement)’’ in-
cludes the person who opened the ac-
count and any person authorized to use 
the account or to receive records or 
statements concerning it. 

(26 U.S.C. 7609) 

[T.D. ATF–301, 55 FR 47610, Nov. 14, 1990] 
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