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(i) Eight citizens; and 
(ii) Ten representatives of the press. 
(d) No other person shall be present 

at the execution, unless leave for such 
person’s presence is granted by the Di-
rector of the Federal Bureau of Pris-
ons. No person younger than 18 years of 
age shall witness the execution. 

(e) The Warden should notify those 
individuals described in paragraph (c) 
of this section as soon as practicable 
before the designated time of execu-
tion. 

(f) No photographic or other visual or 
audio recording of the execution shall 
be permitted. 

(g) After the execution has been car-
ried out, qualified personnel selected 
by the Warden shall conduct an exam-
ination of the body of the prisoner to 
determine that death has occurred and 
shall inform the Marshal and Warden 
of his determination. Upon notification 
of prisoner’s death, the Marshal shall 
complete and sign the Return described 
in § 26.2(b) or any similar document and 
shall file such document with the sen-
tencing court. 

(h) The remains of the prisoner shall 
be disposed of according to procedures 
established by the Director of the Fed-
eral Bureau of Prisons. 

§ 26.5 Attendance at or participation 
in executions by Department of Jus-
tice personnel. 

No officer or employee of the Depart-
ment of Justice shall be required to be 
in attendance at or to participate in 
any execution if such attendance or 
participation is contrary to the moral 
or religious convictions of the officer 
or employee, or if the employee is a 
medical professional who considers 
such participation or attendance con-
trary to medical ethics. For purposes 
of this section, the term ‘‘participa-
tion’’ includes personal preparation of 
the condemned individual and the ap-
paratus used for execution and super-
vision of the activities of other per-
sonnel in carrying out such activities. 

Subpart B—Certification Process 
for State Capital Counsel Systems 

SOURCE: AG Order 3024–2008, 73 FR 75338, 
Dec. 11, 2008, unless otherwise noted. 

§ 26.20 Purpose. 
Sections 2261(b)(1) and 2265(a) of title 

28 of the United States Code require 
the Attorney General to certify wheth-
er a state has a mechanism for pro-
viding legal representation to indigent 
prisoners in state postconviction pro-
ceedings in capital cases that satisfies 
the requirements of chapter 154 of title 
28. If certification is granted, sections 
2262, 2263, 2264, and 2266 of chapter 154 
of title 28 apply in relation to federal 
habeas corpus review of capital cases 
from the state. Subsection (b) of 28 
U.S.C. 2265 directs the Attorney Gen-
eral to promulgate regulations to im-
plement the certification procedure 
under subsection (a) of that section. 

§ 26.21 Definitions. 
For purposes of this part, the term— 
Appropriate state official means the 

State Attorney General, except that, in 
a state in which the State Attorney 
General does not have responsibility 
for federal habeas corpus litigation, it 
means the Chief Executive thereof. 

State postconviction proceedings means 
collateral proceedings in state court, 
regardless of whether the state con-
ducts such proceedings after or concur-
rently with direct state review. 

§ 26.22 Requirements. 
A state meets the requirements for 

certification under 28 U.S.C. 2261 and 
2265 if the Attorney General deter-
mines each of the following to be satis-
fied: 

(a) The state has established a mech-
anism for the appointment of counsel 
for indigent prisoners under sentence 
of death in state postconviction pro-
ceedings. As provided in 28 U.S.C. 
2261(c) and (d), the mechanism must 
offer to all such prisoners 
postconviction counsel, who may not 
be counsel who previously represented 
the prisoner at trial unless the prisoner 
and counsel expressly request contin-
ued representation, and the mechanism 
must provide for the entry of an order 
by a court of record— 

(1) Appointing one or more attorneys 
as counsel to represent the prisoner 
upon a finding that the prisoner is indi-
gent and accepted the offer or is unable 
competently to decide whether to ac-
cept or reject the offer; 
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(2) Finding, after a hearing if nec-
essary, that the prisoner rejected the 
offer of counsel and made the decision 
with an understanding of its legal con-
sequences; or 

(3) Denying the appointment of coun-
sel, upon a finding that the prisoner is 
not indigent. 

Example 1. A state provides that attorneys 
in a public defender’s office are to be ap-
pointed to represent indigent capital defend-
ants in state postconviction proceedings in 
capital cases. The counsel appointment 
mechanism otherwise satisfies the require-
ments of 28 U.S.C. 2261(c) and (d). Such a 
mechanism would satisfy the chapter 154 re-
quirement relating to appointment of coun-
sel. 

Example 2. A state provides that in any 
capital case in which a defendant is found to 
be indigent, the court shall appoint counsel 
for state postconviction proceedings from a 
list of attorneys available to represent de-
fendants in a manner consistent with 28 
U.S.C. 2261(c) and (d). Such a mechanism 
would satisfy the chapter 154 requirement re-
lating to appointment of counsel. 

Example 3. State law provides that local ju-
risdictions are to determine whether counsel 
is appointed for indigents in state 
postconviction proceedings in capital cases 
and not all jurisdictions provide for the ap-
pointment of such counsel. This mechanism 
would not satisfy the chapter 154 require-
ment relating to appointment of counsel. 

(b) The state has established a mech-
anism for compensation of appointed 
counsel in state postconviction pro-
ceedings in capital cases. 

Example 1. A state sets hourly rates and al-
lowances for compensation of capital coun-
sel, with judicial discretion to authorize ad-
ditional compensation if necessary in par-
ticular cases. For example, state law may 
provide that capital counsel in state 
postconviction proceedings will be paid an 
hourly rate not to exceed $100 for up to 200 
hours of work, and that these caps can be ju-
dicially waived if compensation would other-
wise be unreasonable. Such a system would 
meet this requirement, as the state has es-
tablished a mechanism to compensate coun-
sel in state postconviction proceedings. 

Example 2. A state provides that attorneys 
in a public defender’s office are to be ap-
pointed to serve as counsel for indigent de-
fendants in capital postconviction pro-
ceedings. The attorney’s compensation is his 
or her regular salary provided by the public 
defender’s office. Such a system would meet 
the requirement of establishing a mechanism 
to compensate counsel in state 
postconviction proceedings. 

Example 3. A state appoints attorneys who 
serve on a volunteer basis as counsel for in-

digent defendants in all capital 
postconviction proceedings. There is no pro-
vision for compensation of appointed counsel 
by the state. Such a system would not meet 
the requirement regarding compensation of 
counsel. 

(c) The state has established a mech-
anism for the payment of reasonable 
litigation expenses of appointed coun-
sel in state postconviction proceedings 
in capital cases. 

Example 1. A state may simply authorize 
the court to approve payment of reasonable 
litigation expenses. For example, state law 
may provide that the court shall order reim-
bursement of counsel for expenses if the ex-
penses are reasonably necessary and reason-
ably incurred. Such a system would meet the 
requirement of establishing a mechanism for 
payment of reasonable litigation expenses. 

Example 2. A state authorizes reimburse-
ment of counsel for litigation expenses up to 
a set cap, but with allowance for judicial au-
thorization to reimburse expenses above that 
level if necessary. This system would par-
allel the approach in postconviction pro-
ceedings in federal capital cases and in fed-
eral habeas corpus review of state capital 
cases under 18 U.S.C. 3599(a)(2), (f), (g)(2), 
which sets a presumptive cap of $7,500 but 
provides a procedure for judicial authoriza-
tion of greater amounts. Such a system 
would meet the requirement of establishing 
a mechanism for payment of reasonable liti-
gation expenses as required for certification 
under chapter 154. 

Example 3. State law authorizes reimburse-
ment of counsel for litigation expenses in 
capital postconviction proceedings up to 
$1000. There is no authorization for payment 
of litigation expenses above that set cap, 
even if the expenses are determined by the 
court to be reasonably necessary and reason-
ably incurred. This mechanism would not 
satisfy the chapter 154 requirement regard-
ing payment of reasonable litigation ex-
penses. 

(d) The state provides competency 
standards for the appointment of coun-
sel representing indigent prisoners in 
capital cases in state postconviction 
proceedings. 

Example 1. A state requires that 
postconviction counsel must have been a 
member of the state bar for at least five 
years and have at least three years of felony 
litigation experience. This standard is simi-
lar to that set by federal law for appointed 
counsel for indigent defendants in 
postconviction proceedings in federal capital 
cases, and in federal habeas corpus review of 
state capital cases, under 18 U.S.C. 3599(a)(2), 
(c). Because this state has adopted standards 
of competency, it meets this requirement. 
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Example 2. A state appoints counsel for in-
digent capital defendants in postconviction 
proceedings from a public defender’s office. 
The appointed defender must be an attorney 
admitted to practice law in the state and 
must possess demonstrated experience in the 
litigation of capital cases. This state would 
meet the requirement of having established 
standards of competency for postconviction 
capital counsel. 

Example 3. A state law requires some com-
bination of training and litigation experi-
ence. For example, state law might provide 
that in order to represent an indigent de-
fendant in state postconviction proceedings 
in a capital case an attorney must—(1) Have 
attended at least twelve hours of training or 
educational programs on postconviction 
criminal litigation and the defense of capital 
cases; (2) have substantial felony trial expe-
rience; and (3) have participated as counsel 
or co-counsel in at least five appeals or 
postconviction review proceedings relating 
to violent felony convictions. This State 
would meet the requirement of having estab-
lished standards of competency for 
postconviction capital counsel. 

Example 4. State law allows any attorney 
licensed by the state bar to practice law to 
represent indigent capital defendants in 
postconviction proceedings. No effort is 
made to set further standards or guidelines 
for such representation. Such a mechanism 
would not meet the requirement of having 
established standards of competency for 
postconviction capital counsel. 

§ 26.23 Certification process. 

(a) An appropriate state official may 
request that the Attorney General de-
termine whether the state meets the 
requirements for certification under 
§ 26.22. 

(b) The request shall include: 
(1) An attestation by the submitting 

state official that he or she is the ‘‘ap-
propriate state official’’ as defined in 
§ 26.21; and 

(2) An affirmation by the state that 
it has provided notice of its request for 
certification to the chief or presiding 
justice or judge of the state’s highest 
court with jurisdiction over criminal 
matters. 

(c) Upon receipt of a state’s request 
for certification, the Attorney General 
will publish a notice in the FEDERAL 
REGISTER— 

(1) Indicating that the state has re-
quested certification; 

(2) Listing any statutes, regulations, 
rules, policies, and other authorities 

identified by the state in support of the 
request; and 

(3) Soliciting public comment on the 
request. 

(d) The state’s request will be re-
viewed by the Attorney General, who 
may, at any time, request supple-
mentary information from the state or 
advise the state of any deficiencies 
that would need to be remedied in 
order to obtain certification. The re-
view will include consideration of 
timely public comments received in re-
sponse to the FEDERAL REGISTER notice 
under paragraph (c) of this section. The 
certification will be published in the 
FEDERAL REGISTER if certification is 
granted. The certification will include 
a determination of the date the capital 
counsel mechanism qualifying the 
state for certification was established. 

(e) Upon certification by the Attor-
ney General that a state meets the re-
quirements of § 26.22, such certification 
is final and will not be reopened. Sub-
sequent changes in a state’s mecha-
nism for providing legal representation 
to indigent prisoners in state 
postconviction proceedings in capital 
cases do not affect the validity of a 
prior certification or the applicability 
of chapter 154 in any case in which a 
mechanism certified by the Attorney 
General existed during state 
postconviction proceedings in the case. 
However, a state may request a new 
certification by the Attorney General 
to resolve uncertainties concerning or 
meet challenges to the applicability of 
chapter 154 in relation to federal ha-
beas corpus review of capital cases 
from the state based on changes or al-
leged changes in the state’s capital 
counsel mechanism. 

PART 27—WHISTLEBLOWER PRO-
TECTION FOR FEDERAL BUREAU 
OF INVESTIGATION EMPLOYEES 

Subpart A—Protected Disclosures of 
Information 

Sec. 
27.1 Making a protected disclosure. 
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