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Department of Justice § 17.47 

classified information is contained 
therein; and 

(v) In the case of former presidential 
appointees, limits their access to items 
that such former appointees origi-
nated, reviewed, signed, or received 
while serving as a presidential ap-
pointee and ensures that such ap-
pointee does not remove or cause to be 
removed any classified information re-
viewed. 

(4) If access requested by historical 
researchers and former presidential ap-
pointees requires the rendering of serv-
ices for which fair and equitable fees 
may be charged pursuant to 31 U.S.C. 
9701, the requester shall be so notified 
and fees may be imposed. 

§ 17.47 Denial or revocation of eligi-
bility for access to classified infor-
mation. 

(a) Applicants and employees who are 
determined to not meet the standards 
for access to classified information es-
tablished in section 3.1 of Executive 
order 12968 shall be: 

(1) Provided with a comprehensive 
and detailed written explanation of the 
basis for that decision as the national 
security interests of the United States 
and other applicable law permit and in-
formed of their right to be represented 
by counsel or other representative at 
their own expense; 

(2) Permitted 30 days from the date of 
the written explanation to request any 
documents, records, or reports includ-
ing the entire investigative file upon 
which a denial or revocation is based; 
and 

(3) Provided copies of documents re-
quested pursuant to this paragraph (a) 
within 30 days of the request to the ex-
tent such documents would be provided 
if requested under the Freedom of In-
formation Act (5 U.S.C. 552) or the Pri-
vacy Act of 1974 (5 U.S.C. 552a), and as 
the national security interests and 
other applicable law permit. 

(b) An applicant or employee may 
file a written reply and request for re-
view of the determination within 30 
days after written notification of the 
determination or receipt of the copies 
of the documents requested pursuant 
to this subpart, whichever is later. 

(c) An applicant or employee shall be 
provided with a written notice of and 

reasons for the results of the review, 
the identity of the deciding authority, 
and written notice of the right to ap-
peal. 

(d) Within 30 days of receipt of a de-
termination under paragraph (c) of this 
section, the applicant or employee may 
appeal that determination in writing 
to the ARC, established under § 17.15. 
The applicant or employee may request 
an opportunity to appear personally 
before the ARC and to present relevant 
documents, materials, and informa-
tion. 

(e) An applicant or employee may be 
represented in any such appeal by an 
attorney or other representative of his 
or her choice, at his or her expense. 
Nothing in this section shall be con-
strued as requiring the Department to 
grant such attorney or other represent-
ative eligibility for access to classified 
information, or to disclose to such at-
torney or representative, or permit the 
applicant or employee to disclose to 
such attorney or representative, classi-
fied information. 

(f) A determination of eligibility for 
access to classified information by the 
ARC is a discretionary security deci-
sion. Decisions of the ARC shall be in 
writing and shall be made as expedi-
tiously as possible. Access shall be 
granted only where facts and cir-
cumstances indicate that access to 
classified information is clearly con-
sistent with the national security in-
terest of the United States, and any 
doubt shall be resolved in favor of the 
national security. 

(g) The Department Security Officer 
shall have an opportunity to present 
relevant information in writing or, if 
the applicant or employee appears per-
sonally, in person. Any such written 
submissions shall be made part of the 
applicant’s or employee’s security 
record and, as the national security in-
terests of the United States and other 
applicable law permit, shall also be 
provided to the applicant or employee. 
Any personal presentations shall be, to 
the extent consistent with the national 
security and other applicable law, in 
the presence of the applicant or em-
ployee. 

(h) When the Attorney General or 
Deputy Attorney General personally 
certifies that a procedure set forth in 

VerDate Mar<15>2010 13:50 Aug 18, 2010 Jkt 220107 PO 00000 Frm 00413 Fmt 8010 Sfmt 8010 Y:\SGML\220107.XXX 220107jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



404 

28 CFR Ch. I (7–1–10 Edition) Pt. 18 

this section cannot be made available 
in a particular case without damaging 
the national security interests of the 
United States by revealing classified 
information, the particular procedure 
shall not be made available. This is a 
discretionary and final decision not 
subject to further review. 

(i) This section does not limit the au-
thority of the Attorney General pursu-
ant to any other law or Executive 
Order to deny or terminate access to 
classified information if the national 
security so requires and the Attorney 
General determines that the appeal 
procedures set forth in this section 
cannot be invoked in a manner that is 
consistent with the national security. 
Nothing in this section requires that 
the Department provide any procedures 
under this section to an applicant 
where a conditional offer of employ-
ment is withdrawn for reasons of suit-
ability or any reason other than denial 
of eligibility for access to classified in-
formation. Suitability determinations 
shall not be used for the purpose of de-
nying an applicant or employee the re-
view proceedings of this section where 
there has been a denial or revocation of 
eligibility for access to classified infor-
mation. 

PART 18—OFFICE OF JUSTICE PRO-
GRAMS HEARING AND APPEAL 
PROCEDURES 

Sec. 
18.1 Purpose. 
18.2 Application. 
18.3 Definitions. 
18.4 Preliminary hearings. 
18.5 Hearings. 
18.6 Conduct of hearings. 
18.7 Discovery. 
18.8 Recommended decision. 
18.9 Final agency decision. 
18.10 Rehearing. 

AUTHORITY: Secs. 802–804 of the Omnibus 
Crime Control and Safe Streets Act of 1968, 
42 U.S.C. 3701, et seq., as amended (Pub. L. 90– 
351, as amended by Pub. L. 93–83, Pub. L. 93– 
415, Pub. L. 94–430, Pub. L. 94–503, Pub. L. 95– 
115, Pub. L. 96–157, and Pub. L. 98–473). 

Secs. 223(d), 226 and 228(e) of the Juvenile 
Justice and Delinquency Prevention Act of 
1974, 42 U.S.C. 5601, et seq., as amended (Pub. 
L. 93–415, as amended by Pub. L. 94–503, Pub. 
L. 95–115, Pub. L. 96–509, and Pub. L. 98–473). 

Sec. 1407(F) of the Victims of Crime Act of 
1984, 42 U.S.C. 10601, et seq. Pub. L. 98–473, 98 
Stat. 2176. 

SOURCE: 50 FR 28199, July 11, 1985, unless 
otherwise noted. 

§ 18.1 Purpose. 

The purpose of this regulation is to 
implement the hearing and appeal pro-
cedures available to State block or for-
mula grant applicants or recipients and 
existing categorical grantees under 
sections 802 through 804 of title I of the 
Omnibus Crime Control and Safe 
Streets Act of 1968, as amended (Crime 
Control Act); sections 223(d), 226 and 
228(e) of the Juvenile Justice and De-
linquency Prevention Act of 1974, as 
amended (Juvenile Justice Act); and 
section 1407(F) of the Victims of Crime 
Act of 1984 (Victims of Crime Act). 

§ 18.2 Application. 

(a) These procedures apply to all ap-
peals and hearings of State formula or 
block grant applicants or recipients 
and all existing recipients of categor-
ical grants or cooperative agreements 
requested under section 802 of the Jus-
tice Assistance Act; sections 223(d), 226 
and 228(e) of the Juvenile Justice Act; 
section 1407(F) of the Victims of Crime 
Act; the nondiscrimination provision of 
section 809 of the Crime Control Act, or 
the cross-referenced provisions of the 
Emergency Federal Law Enforcement 
Assistance Program. The method of no-
tifying recipients of their non-compli-
ance with section 809 (the non-
discrimination provison of the Crime 
Control Act and 28 CFR 42.208. 

(b) These procedures do not apply to 
hearings requested under the Public 
Safety Officers’ Benefits Act, 42 U.S.C. 
3796, et seq. The hearing and appeal pro-
cedures available to claimants denied 
benefits under that Act are set forth in 
the appendix to 28 CFR part 32. 

(c) These procedures do not apply to 
subgrant applicants or to recipients or 
third party beneficiaries of block or 
formula grants awarded to a State. 

(d) These procedures do not apply to 
categorical grant applicants. 

(e) These procedures do not apply to 
private sector/prison industry enhance-
ment certification applicants; Regional 
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