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this section cannot be made available
in a particular case without damaging
the national security interests of the
United States by revealing classified
information, the particular procedure
shall not be made available. This is a
discretionary and final decision not
subject to further review.

(i) This section does not limit the au-
thority of the Attorney General pursu-
ant to any other law or Executive
Order to deny or terminate access to
classified information if the national
security so requires and the Attorney
General determines that the appeal
procedures set forth in this section
cannot be invoked in a manner that is
consistent with the national security.
Nothing in this section requires that
the Department provide any procedures
under this section to an applicant
where a conditional offer of employ-
ment is withdrawn for reasons of suit-
ability or any reason other than denial
of eligibility for access to classified in-
formation. Suitability determinations
shall not be used for the purpose of de-
nying an applicant or employee the re-
view proceedings of this section where
there has been a denial or revocation of
eligibility for access to classified infor-
mation.
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AUTHORITY: Secs. 802-804 of the Omnibus
Crime Control and Safe Streets Act of 1968,
42 U.S.C. 3701, et seq., as amended (Pub. L. 90—
351, as amended by Pub. L. 93-83, Pub. L. 93-
415, Pub. L. 94430, Pub. L. 94-503, Pub. L. 95—
115, Pub. L. 96-157, and Pub. L. 98-473).

Secs. 223(d), 226 and 228(e) of the Juvenile
Justice and Delinquency Prevention Act of
1974, 42 U.S.C. 5601, et seq., as amended (Pub.
L. 93-415, as amended by Pub. L. 94-503, Pub.
L. 95-115, Pub. L. 96-509, and Pub. L. 98-473).

28 CFR Ch. | (7-1-10 Edition)

Sec. 1407(F) of the Victims of Crime Act of
1984, 42 U.S.C. 10601, et seq. Pub. L. 98-473, 98
Stat. 2176.

SOURCE: 50 FR 28199, July 11, 1985, unless
otherwise noted.

§18.1 Purpose.

The purpose of this regulation is to
implement the hearing and appeal pro-
cedures available to State block or for-
mula grant applicants or recipients and
existing categorical grantees under
sections 802 through 804 of title I of the
Omnibus Crime Control and Safe
Streets Act of 1968, as amended (Crime
Control Act); sections 223(d), 226 and
228(e) of the Juvenile Justice and De-
linquency Prevention Act of 1974, as
amended (Juvenile Justice Act); and
section 1407(F) of the Victims of Crime
Act of 1984 (Victims of Crime Act).

§18.2 Application.

(a) These procedures apply to all ap-
peals and hearings of State formula or
block grant applicants or recipients
and all existing recipients of categor-
ical grants or cooperative agreements
requested under section 802 of the Jus-
tice Assistance Act; sections 223(d), 226
and 228(e) of the Juvenile Justice Act;
section 1407(F) of the Victims of Crime
Act; the nondiscrimination provision of
section 809 of the Crime Control Act, or
the cross-referenced provisions of the
Emergency Federal Law Enforcement
Assistance Program. The method of no-
tifying recipients of their non-compli-
ance with section 809 (the non-
discrimination provison of the Crime
Control Act and 28 CFR 42.208.

(b) These procedures do not apply to
hearings requested under the Public
Safety Officers’ Benefits Act, 42 U.S.C.
3796, et seq. The hearing and appeal pro-
cedures available to claimants denied
benefits under that Act are set forth in
the appendix to 28 CFR part 32.

(c) These procedures do not apply to
subgrant applicants or to recipients or
third party beneficiaries of block or
formula grants awarded to a State.

(d) These procedures do not apply to
categorical grant applicants.

(e) These procedures do not apply to
private sector/prison industry enhance-
ment certification applicants; Regional
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Information Sharing Systems grant ap-
plicants; surplus Federal property cer-
tification applicants; or the State re-
imbursement program for Incarcerated
Mariel-Cubans.

§18.3 Definitions.

(a) Block or formula grant applicant or
recipient means an applicant for a grant
awarded under the provisions of part D
of the Crime Control Act; part B, sub-
part I of the Juvenile Justice Act; and
sections 1403 and 1404 of the Victims of
Crime Act.

(b) Categorical grant recipient means a
public or private agency which has re-
ceived a research, statistics, discre-
tionary, technical assistance, special
emphasis, training, concentration of
Federal effort or other direct Federal
assistance award of grant funds.

(c) Categorical grant applicant means a
public or private agency which has ap-
plied for a research, statistics, discre-
tionary, technical assistance, special
emphasis, training, concentration of
Federal effort or other direct Federal
assistance award of grant funds.

(d) Grant includes cooperative agree-
ments and means a direct award of fi-
nancial assistance from OJP, BJA, NI1J,
OJJDP, BJS or OVC.

(e) Crime Control Act means the Omni-
bus Crime Control and Safe Streets Act
of 1968, 42 U.S.C. 3701, et seq., as amend-
ed.

(f) Juvenile Justice Act means the Ju-
venile Justice and Delinquency Preven-
tion Act of 1974, 42 U.S.C. 5601, et seq.,
as amended.

(g) Responsible agency means the or-
ganizational unit whose action is being
appealed. This will be OJP, N1J, BJS,
OJJDP, BJA or OVC as appropriate. In
hearings requested under the non-
discrimination provisions of the Crime
Control Act, the responsible agency is
OJP. In hearings requested to contest
block or formula grant denials or ter-
minations or categorical grant termi-
nations, the responsible agency is the
organizational unit that took the ac-
tion at issue: OJP, BJA, OJJDP, NI1J,
BJS or OVC.

(h) Responsible agency official means
the Assistant Attorney General, Office
of Justice Programs (OJP); the Direc-
tor, Bureau of Justice Assistance
(BJA); the Director, National Institute

§18.5

of Justice (NIJ); the Director, Bureau
of Justice Statistics (BJS); the Direc-
tor, Office for Victims of Crime (OVC);
or the Administrator, Office of Juve-
nile Justice and Delinquency Preven-
tion (OJJDP), as appropriate.

(i) Sub-grant applicant or recipient
means the State agency, unit of local
government or private non-profit orga-
nization which applies for, or receives,
a grant from a State agency which ad-
ministers a block or formula grant.

(j) Victims of Crime Act means the Vic-
tims of Crime Act of 1984, 42 U.S.C.
10601, et seq.

§18.4 Preliminary hearings.

(a) A grantee determined to be in
noncompliance with the non-
discrimination provisions of the Crime
Control Act, the Juvenile Justice Act
or the Victims of Crime Act may re-
quest a preliminary hearing within 90
days after receipt of the notification of
noncompliance.

(b) The preliminary hearing shall be
initiated within 30 days of the request.

(c) The sole issue to be adjudicated
by the hearing officer is whether the
grantee is likely to prevail on the mer-
its of the issue at a full hearing re-
quested under 28 CFR 42.215. The grant-
ee shall have the burden of persuading
the hearing officer that the grantee is
likely to prevail on the merits.

(d) The hearing officer may permit
the parties to argue the issue by briefs,
oral argument, or the presentation of
testimony and exhibits. The hearing of-
ficer shall accept as evidence docu-
ments and other exhibits which can
reasonably be authenticated and sub-
jected to cross-examination at a full
hearing.

(e) The hearing officer shall make
the final decision on the issue within 15
days after the conclusion of the pre-
liminary hearing.

§18.5

(a) Whenever the responsible agency
official finds that there has been a sub-
stantial failure to comply with:

(1) The provisions of the Crime Con-
trol Act, the Juvenile Justice Act, or
the Victims of Crime Act;

(2) Regulations promulgated by the
responsible agency pursuant to appro-
priate statutory authority; or

Hearings.
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