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verified diagnosis of primary renal can-
cer.) 

(e) A claimant or beneficiary may 
submit any of the following forms of 
medical documentation in support of a 
claim that the claimant contracted 
primary renal cancer. Such documenta-
tion will be most useful where it con-
tains an explicit statement of diagnosis 
or such other information or data from 
which the appropriate authorities at 
the National Cancer Institute can 
make a diagnosis to a reasonable de-
gree of medical certainty: 

(1) Pathology report of tissue biopsy 
or resection; 

(2) Autopsy report; 
(3) One of the following summary 

medical reports: 
(i) Physician summary report; 
(ii) Hospital discharge summary re-

port; 
(iii) Operative report; 
(iv) Radiotherapy summary report; 

or 
(v) Medical oncology summary or 

consultation report; 
(4) Report of one of the following ra-

diology examinations: 
(i) Computerized tomography (CT) 

scan; 
(ii) Magnetic resonance imaging 

(MRI); or 
(5) Death certificate, provided that it 

is signed by a physician at the time of 
death. 

§ 79.67 Proof of chronic renal disease. 
(a) In determining whether a claim-

ant developed chronic renal disease fol-
lowing pertinent employment as an ore 
transporter, the Assistant Director 
shall resolve all reasonable doubt in 
favor of the claimant. A conclusion 
that a claimant developed chronic 
renal disease must be supported by 
medical documentation. 

(b) A claimant or beneficiary may 
submit any of the following forms of 
medical documentation in support of a 
claim that the claimant contracted 
chronic renal disease. 

(1) Pathology report of tissue biopsy; 
(2) If laboratory or radiographic tests 

exist: 
(i) Abnormal plasma creatinine val-

ues; 
(ii) Abnormal glomerular filtration 

rate (by either measured creatinine or 

iothalamate clearance or calculated by 
MDRD equation); and 

(iii) Renal tubular dysfunction as evi-
denced by: 

(A) Glycosuria in the absence of dia-
betes mellitus; 

(B) Proteinuria less than one gram 
daily without other known etiology; or 

(C) Hyperphosphaturia, 
aminoaciduria, B–2 microglobinuria or 
alkaline phosphaturia or other marker 
of proximal tubular injury; or 

(iv) Radiographic evidence of chronic 
renal disease; 

(3) Autopsy report; 
(4) Physician summary report; 
(5) Hospital discharge summary re-

port; 
(6) Hospital admitting report; or 
(7) Death certificate, provided that it 

is signed by a physician at the time of 
death. 

Subpart H—Procedures 
§ 79.70 Attorney General’s delegation 

of authority. 
(a) An Assistant Director within the 

Constitutional and Specialized Torts 
Staff, Torts Branch, Civil Division, 
shall be assigned to manage the Radi-
ation Exposure Compensation Program 
and issue a decision on each claim filed 
under the Act, and otherwise act on be-
half of the Attorney General in all 
other matters relating to the adminis-
tration of the Program, except for rule-
making authority. The Assistant Di-
rector may delegate any of his or her 
responsibilities under the regulations 
in this part to an attorney working 
under the supervision of the Assistant 
Director. 

(b) The Assistant Attorney General, 
Civil Division, shall designate an Ap-
peals Officer to act on appeals from the 
Assistant Director’s decisions. 

§ 79.71 Filing of claims. 
(a) All claims for compensation 

under the Act must be in writing and 
submitted on a standard claim form 
designated by the Assistant Director 
for the filing of compensation claims. 
Except as specifically provided in this 
part, the claimant or eligible surviving 
beneficiary must furnish the medical 
documentation required by this part 
with his or her standard form. Except 
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as specifically provided in this part, 
the claimant or eligible surviving bene-
ficiary must also provide with the 
standard form any records establishing 
the claimant’s physical presence in an 
affected area, onsite participation, em-
ployment in a uranium mine or mill, or 
employment as an ore transporter, in 
accordance with this part. The stand-
ard claim form must be completed, 
signed under oath either by a person el-
igible to file a claim under the Act or 
by that person’s legal guardian, and 
mailed with supporting documentation 
to the following address: Radiation Ex-
posure Compensation Program, U.S. 
Department of Justice, P.O. Box 146, 
Ben Franklin Station, Washington, DC 
20044–0146. Copies of the standard form, 
as well as the regulations, guidelines, 
and other information, may be ob-
tained by requesting the document or 
publications from the Assistant Direc-
tor at that address or by accessing the 
Program’s Web site at http:// 
www.usdoj.gov/civil/reca. 

(b) The Assistant Director will file a 
claim after receipt of the standard 
form with supporting documentation 
and examination for substantial com-
pliance with this part. The date of fil-
ing shall be recorded by a stamp on the 
face of the standard form. The Assist-
ant Director shall file only claims that 
substantially comply with paragraph 
(a) of this section. If a claim substan-
tially fails to comply with paragraph 
(a), the Assistant Director shall 
promptly return the claim unfiled to 
the sender with a statement identi-
fying the reason(s) why the claim does 
not comply with this part. The sender 
may return the claim to the Assistant 
Director after correcting the defi-
ciencies. For those cases that are filed, 
the Assistant Director shall promptly 
acknowledge receipt of the claim with 
a letter identifying the number as-
signed to the claim, the date the claim 
was filed, and the period within which 
the Assistant Director must act on the 
claim. 

(c) The following persons or their 
legal guardians are eligible to file 
claims for compensation under the Act 
in the following order: 

(1) The claimant; 
(2) If the claimant is deceased, the 

spouse of the claimant, provided that 

he or she was married to the claimant 
for at least one year immediately prior 
to the claimant’s death; 

(3) If there is no surviving spouse or 
if the spouse is ineligible because he or 
she was not married to the claimant 
for at least one year immediately prior 
to the claimant’s death, a child of the 
claimant; 

(4) If there is no eligible surviving 
spouse and no child, a parent of the 
claimant; 

(5) If there is no eligible surviving 
spouse and no child or parent, a grand-
child of the claimant; or 

(6) If there is no eligible surviving 
spouse and no child, parent or grand-
child, a grandparent of the claimant. 

(7) Only the beneficiaries listed in 
this paragraph (c) are eligible to file a 
claim on behalf of the claimant. 

(d) The identity of the claimant must 
be established by submitting a birth 
certificate or one of the other docu-
ments identified in § 79.14(a) when the 
person has no birth certificate. Addi-
tionally, documentation demonstrating 
any and all name changes must be pro-
vided. 

(e)(1) The spouse of a claimant must 
establish his or her eligibility to file a 
claim by furnishing: 

(i) His or her birth certificate and, if 
applicable, documentation dem-
onstrating any and all name changes; 

(ii) The birth and death certificates 
of the claimant; 

(iii) One of the following documents 
to establish a marriage to the claim-
ant: 

(A) The public record of marriage; 
(B) A certificate of marriage; 
(C) The religious record of marriage; 

or 
(D) A judicial or other governmental 

determination that a valid marriage 
existed, such as the final opinion or 
order of a probate court or a deter-
mination of the Social Security Ad-
ministration that the person filing the 
claim is the spouse of the decedent; 

(iv) A death certificate or divorce de-
cree for each spouse of the claimant (if 
applicable); and 

(v) An affidavit (or declaration under 
oath on the standard claim form) stat-
ing that the spouse was married to the 
claimant for at least one year imme-
diately prior to the claimant’s death. 
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(2) If the spouse is a member of an In-
dian Tribe, he or she need not provide 
any of the documents listed in para-
graph (e)(1) of this section at the time 
the claim is filed (although these 
records may later be required), but 
should instead furnish a signed release 
of private information that the Assist-
ant Director will use to obtain a state-
ment of verification of all of the infor-
mation listed in paragraph (e)(1) di-
rectly from the tribal records custo-
dian. In identifying those individuals 
eligible to receive compensation by vir-
tue of marriage, relationship, or survi-
vorship, the Assistant Director shall, 
to the maximum extent practicable, 
take into consideration and give effect 
to established law, tradition, and cus-
tom of the particular affected Indian 
Tribe. 

(f)(1) A child of a claimant must es-
tablish his or her eligibility to file a 
claim by furnishing: 

(i) His or her birth certificate and, if 
applicable, documentation dem-
onstrating any and all name changes; 

(ii) The birth and death certificates 
of the claimant; 

(iii) One of the documents listed in 
paragraph (e)(1)(iii) of this section to 
establish each marriage of the claim-
ant (if applicable); 

(iv) A death certificate or divorce de-
cree for each spouse of the claimant (if 
applicable); 

(v) A death certificate for each of the 
other children of the claimant (if appli-
cable); 

(vi) An affidavit (or declaration 
under oath on the standard claim form) 
stating the following: 

(A) That the claimant was never 
married, or, if the claimant was ever 
married, the name of each spouse, the 
date each marriage began and ended, 
and the date and place of divorce or 
death of the last spouse of the claim-
ant; and 

(B) That the claimant had no other 
children, or, if the claimant did have 
other children, the name of each child, 
the date and place of birth of each 
child, and the date and place of death 
or current address of each child; and 

(vii) One of the following: 
(A) In the case of a natural child, a 

birth certificate showing that the 
claimant was the child’s parent, or a 

judicial decree identifying the claim-
ant as the child’s parent; 

(B) In the case of an adopted child, 
the judicial decree of adoption; or 

(C) In the case of a stepchild, evi-
dence of birth to the spouse of the 
claimant as outlined in paragraph 
(f)(1)(vii) of this section, and records 
reflecting that the stepchild lived with 
the claimant in a regular parent-child 
relationship. 

(2) If the child is a member of an In-
dian Tribe, he or she need not provide 
any of the documents listed in para-
graph (f)(1) of this section at the time 
the claim is filed (although these 
records may later be required), but 
should instead furnish a signed release 
of private information that the Assist-
ant Director will use to obtain a state-
ment of verification of all of the infor-
mation listed in paragraph (f)(1) di-
rectly from the tribal records custo-
dian. In identifying those individuals 
eligible to receive compensation by vir-
tue of survivorship, the Assistant Di-
rector shall, to the maximum extent 
practicable, take into consideration 
and give effect to established law, tra-
dition, and custom of the particular af-
fected Indian Tribe. 

(g)(1) A parent of a claimant must es-
tablish his or her eligibility to file a 
claim by furnishing: 

(i) His or her birth certificate and, if 
applicable, documentation dem-
onstrating any and all name changes; 

(ii) The birth and death certificates 
of the claimant; 

(iii) One of the documents listed in 
paragraph (e)(1)(iii) of this section to 
establish each marriage of the claim-
ant (if applicable); 

(iv) A death certificate or divorce de-
cree for each spouse of the claimant (if 
applicable); 

(v) A death certificate for each child 
of the claimant (if applicable); 

(vi) A death certificate for the other 
parent(s) (if applicable); 

(vii) An affidavit (or declaration 
under oath on the standard claim form) 
stating the following: 

(A) That the claimant was never 
married, or, if the claimant was ever 
married, the name of each spouse, the 
date each marriage began and ended, 
and the date and place of divorce or 
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death of the last spouse of the claim-
ant; 

(B) That the claimant had no chil-
dren, or, if the claimant did have chil-
dren, the name of each child, the date 
and place of birth of each child, and the 
date and place of death of each child; 
and 

(C) The name and address, or date 
and place of death, of the other par-
ent(s) of the claimant; and 

(viii) One of the following: 
(A) In the case of a natural parent, a 

birth certificate showing that the 
claimant was the parent’s child, or a 
judicial decree identifying the claim-
ant as the parent’s child; or 

(B) In the case of an adoptive parent, 
the judicial decree of adoption. 

(2) If the parent is a member of an In-
dian Tribe, he or she need not provide 
any of the documents listed in para-
graph (g)(1) of this section at the time 
the claim is filed (although these 
records may later be required), but 
should instead furnish a signed release 
of private information that the Assist-
ant Director will use to obtain a state-
ment of verification of all of the infor-
mation listed in paragraph (g)(1) di-
rectly from the tribal records custo-
dian. In identifying those individuals 
eligible to receive compensation by vir-
tue of survivorship, the Assistant Di-
rector shall, to the maximum extent 
practicable, take into consideration 
and give effect to established law, tra-
dition, and custom of the particular af-
fected Indian Tribe. 

(h)(1) A grandchild of a claimant 
must establish his or her eligibility to 
file a claim by furnishing: 

(i) His or her birth certificate and, if 
applicable, documentation dem-
onstrating any and all name changes; 

(ii) The birth and death certificates 
of the claimant; 

(iii) One of the documents listed in 
paragraph (e)(1)(iii) of this section to 
establish each marriage of the claim-
ant (if applicable); 

(iv) A death certificate or divorce de-
cree for each spouse of the claimant (if 
applicable); 

(v) A death certificate for each child 
of the claimant; 

(vi) A death certificate for each par-
ent of the claimant; 

(vii) A death certificate for each of 
the other grandchildren of the claim-
ant (if applicable); 

(viii) An affidavit (or declaration 
under oath on the standard claim form) 
stating the following: 

(A) That the claimant was never 
married, or, if the claimant was ever 
married, the name of each spouse, the 
date each marriage began and ended, 
and the date and place of divorce or 
death of the last spouse of the claim-
ant; 

(B) The name of each child, the date 
and place of birth of each child, and the 
date and place of death of each child; 

(C) The names of each parent of the 
claimant together with the dates and 
places of death of each parent; and 

(D) That the claimant had no other 
grandchildren, or, if the claimant did 
have other grandchildren, the name of 
each grandchild, the date and place of 
birth of each grandchild, and the date 
and place of death or current address of 
each grandchild; and 

(ix) One of the following: 
(A) In the case of a natural grand-

child, a combination of birth certifi-
cates showing that the claimant was 
the grandchild’s grandparent; 

(B) In the case of an adopted grand-
child, a combination of judicial records 
and birth certificates showing that the 
claimant was the grandchild’s grand-
parent; or 

(C) In the case of a stepgrandchild, 
evidence of birth to the spouse of the 
child of the claimant, as outlined in 
this paragraph (h)(1), and records re-
flecting that the stepchild lived with a 
child of the claimant in a regular par-
ent-child relationship; or evidence of 
birth to the spouse of the stepchild of 
the claimant or the stepchild of the 
claimant, as outlined in this paragraph 
(h)(1), and records reflecting that the 
stepchild of the claimant lived with 
the claimant in a regular parent-child 
relationship. 

(2) If the grandchild is a member of 
an Indian Tribe, he or she need not pro-
vide any of the documents listed in 
paragraph (h)(1) of this section at the 
time the claim is filed (although these 
records may later be required), but 
should instead furnish a signed release 
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of private information that the Assist-
ant Director will use to obtain a state-
ment of verification of all of the infor-
mation listed in paragraph (h)(1) di-
rectly from the tribal records custo-
dian. In identifying those individuals 
eligible to receive compensation by vir-
tue of survivorship, the Assistant Di-
rector shall, to the maximum extent 
practicable, take into consideration 
and give effect to established law, tra-
dition, and custom of the particular af-
fected Indian Tribe. 

(i)(1) A grandparent of the claimant 
must establish his or her eligibility to 
file a claim by furnishing: 

(i) His or her birth certificate and, if 
applicable, documentation dem-
onstrating any and all name changes; 

(ii) The birth and death certificates 
of the claimant; 

(iii) One of the documents listed in 
paragraph (e)(1)(iii) of this section to 
establish each marriage of the claim-
ant (if applicable); 

(iv) A death certificate or divorce de-
cree for each spouse of the claimant (if 
applicable); 

(v) A death certificate for each child 
of the claimant (if applicable); 

(vi) A death certificate for each par-
ent of the claimant; 

(vii) A death certificate for each 
grandchild of the claimant (if applica-
ble); 

(viii) A death certificate for each of 
the other grandparents of the claimant 
(if applicable); 

(ix) An affidavit stating the fol-
lowing: 

(A) That the claimant was never 
married, or if the claimant was ever 
married, the name of each spouse, the 
date each marriage began and ended, 
and the date and place of divorce or 
death of the last spouse of the claim-
ant; 

(B) That the claimant had no chil-
dren, or, if the claimant did have chil-
dren, the name of each child, the date 
and place of birth of each child, and the 
date and place of death of each child; 

(C) The names of each parent of the 
claimant together with the dates and 
places of death of each parent; 

(D) That the claimant had no grand-
children, or, if the claimant did have 
grandchildren, the name of each grand-
child, the date and place of birth of 

each grandchild, and the date and place 
of death of each grandchild; and 

(E) The names of all other grand-
parents of the claimant together with 
the dates and places of birth of each 
grandparent, and the dates and places 
of death of each other grandparent or 
the current address of each other 
grandparent; and 

(x) One of the following: 
(A) In the case of a natural grand-

parent, a combination of birth certifi-
cates showing that the claimant was 
the grandparent’s grandchild; 

(B) In the case of an adoptive grand-
parent, a combination of judicial 
records and birth certificates showing 
that the claimant was the grand-
parent’s grandchild. 

(2) If the grandparent is a member of 
an Indian Tribe, he or she need not pro-
vide any of the documents listed in 
paragraph (i)(1) of this section at the 
time the claim is filed (although these 
records may later be required), but 
should instead furnish a signed release 
of private information that the Assist-
ant Director will use to obtain a state-
ment of verification of all of the infor-
mation listed in paragraph (i)(1) di-
rectly from the tribal records custo-
dian. In identifying those individuals 
eligible to receive compensation by vir-
tue of survivorship, the Assistant Di-
rector shall, to the maximum extent 
practicable, take into consideration 
and give effect to established law, tra-
dition, and custom of the particular af-
fected Indian Tribe. 

(j) A claim that was filed and denied 
may be filed again in those cases where 
the claimant or eligible surviving bene-
ficiary obtains documentation that he 
or she did not possess when the claim 
was filed previously and that redresses 
the deficiency for which the claim was 
denied, including, where applicable, 
documentation addressing: 

(1) An injury specified in the Act; 
(2) Residency in the affected area; 
(3) Onsite participation in a nuclear 

test; 
(4) Exposure to 40 WLMs of radiation 

while employed in a uranium mine or 
mines during the designated time pe-
riod; 

(5) Employment for one year (12 con-
secutive or cumulative months) as a 
miner, miller or ore transporter; or 
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(6) The identity of the claimant and/ 
or the eligible surviving beneficiary. 

(k) A claimant or eligible surviving 
beneficiary may not refile a claim 
more than three times. Claims filed 
prior to July 10, 2000, will not be in-
cluded in determining the number of 
claims filed. 

§ 79.72 Review and resolution of 
claims. 

(a) Initial review. The Assistant Direc-
tor shall conduct an initial review of 
each claim that has been filed to deter-
mine whether: 

(1) The person submitting the claim 
represents that he or she is an eligible 
surviving beneficiary in those cases 
where the claimant is deceased; 

(2) The medical condition identified 
in the claim is a disease specified in 
the Act for which the claimant or eligi-
ble surviving beneficiary could recover 
compensation; 

(3) For claims submitted under sub-
parts B and C of this part, as relevant, 
the period and place of physical pres-
ence set forth in the claim falls within 
the designated time period and affected 
areas identified in § 79.11; 

(4) For claims submitted under sub-
parts B and D of this part, as relevant, 
the place and period of onsite partici-
pation set forth in the claim falls with-
in the places and times set forth in 
§ 79.11 and § 79.31; and 

(5) For claims submitted under sub-
parts E, F, and G of this part, the pe-
riod and place of uranium mining, mill 
working or ore transporting set forth 
in the claim falls within the designated 
time period and specified states identi-
fied in §§ 79.41, 79.51, and 79.61. If the As-
sistant Director determines from the 
initial review that any one of the appli-
cable criteria is not met, or that any 
other criterion of this part is not met, 
the Assistant Director shall so advise 
the claimant or eligible surviving bene-
ficiary in writing, setting forth the 
reasons for the determination, and 
allow the claimant or eligible sur-
viving beneficiary 60-days from the 
date of such notification to correct any 
deficiency in the claim. If the claimant 
or eligible surviving beneficiary fails 
adequately to correct the deficiencies 
within the 60-day period, the Assistant 

Director shall, without further review, 
issue a Decision denying the claim. 

(b) Review of medical documentation. 
The Assistant Director will examine 
the medical documentation submitted 
in support of the claim and determine 
whether it satisfies the criteria for eli-
gibility established by the Act and this 
part. The Assistant Director may, for 
the purpose of verifying eligibility, re-
quire the claimant or eligible surviving 
beneficiary to provide an authorization 
to release any medical record identi-
fied in this part. If the Assistant Direc-
tor determines that the documentation 
does not satisfy the criteria for eligi-
bility established by the Act and this 
part, the Assistant Director shall so 
advise the claimant or eligible sur-
viving beneficiary in writing, setting 
forth the reason(s) for the determina-
tion, and shall allow the claimant or 
eligible beneficiary 60 days from the 
date of notification, or such greater pe-
riod as the Assistant Director permits, 
to furnish additional medical docu-
mentation that meets the require-
ments of the Act and this part. Where 
appropriate, the Assistant Director 
may require the claimant or eligible 
surviving beneficiary to provide an au-
thorization to release additional 
records. If the claimant or eligible ben-
eficiary fails, within 60 days or the 
greater period approved by the Assist-
ant Director, to provide sufficient med-
ical documentation or a valid release 
when requested by the Assistant Direc-
tor, then the Assistant Director shall, 
without further review, issue a Deci-
sion denying the claim. 

(c) Review of the records. The Assist-
ant Director will examine the other 
records submitted in support of the 
claim to prove those matters set forth 
in all other sections of the Act and this 
part, and will determine whether such 
records satisfy all other criteria for eli-
gibility. For the purposes of verifying 
such eligibility, the Assistant Director 
may require the claimant or eligible 
surviving beneficiary to provide an au-
thorization to release any record iden-
tified in this part. If the Assistant Di-
rector determines that the records do 
not satisfy the criteria for eligibility 
established by the Act and this part, 
the Assistant Director shall so advise 
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the claimant or eligible surviving bene-
ficiary in writing, setting forth the 
reasons for the determination, and 
shall provide the claimant or eligible 
surviving beneficiary 60 days from the 
date of notification, or such greater pe-
riod as the Assistant Director permits, 
to furnish additional records to satisfy 
the requirements of the Act and this 
part. Where appropriate, the Assistant 
Director may require the claimant or 
eligible surviving beneficiary to pro-
vide an authorization to release addi-
tional records as an alternative to, or 
in addition to, the claimant or eligible 
beneficiary furnishing such additional 
records. If the claimant or eligible ben-
eficiary fails within 60 days or the 
greater period approved by the Assist-
ant Director, to provide sufficient 
records or a valid release when re-
quested by the Assistant Director, then 
the Assistant Director shall, without 
further review, issue a Decision deny-
ing the claim. 

(d) Decision. The Assistant Director 
shall review each claim and issue a 
written Decision on each claim within 
12 months of the date the claim was 
filed. The Assistant Director may re-
quest from any claimant, or from any 
individual or entity on behalf of the 
claimant, any relevant additional in-
formation or documentation necessary 
to complete the determination of eligi-
bility under paragraphs (a), (b), or (c) 
of this section. The period beginning on 
the date on which the Assistant Direc-
tor makes a request for such additional 
information or documentation and end-
ing on the date on which the claimant 
or individual or entity acting on behalf 
of the claimant submits that informa-
tion or documentation (or informs the 
Assistant Director that it is not pos-
sible to provide that information or 
that the claimant or individual or enti-
ty will not provide that information) 
shall not apply to the 12-month period. 
Any Decision denying a claim shall set 
forth reason(s) for the denial, shall in-
dicate that the Decision of the Assist-
ant Director may be appealed to the 
Assistant Attorney General, Civil Divi-
sion, in writing within 60 days of the 
date of the Decision, or such greater 
period as may be permitted by the As-
sistant Attorney General, Civil Divi-

sion, and shall identify the address to 
which the appeal should be sent. 

§ 79.73 Appeals procedures. 

(a) An appeal must be in writing and 
must be received by the Radiation Ex-
posure Compensation Program within 
60 days of the date of the Decision de-
nying the claim, unless a greater pe-
riod has been permitted. Appeals must 
be sent to the following address: Radi-
ation Exposure Compensation Pro-
gram, Appeal of Decision, U.S. Depart-
ment of Justice, P.O. Box 146, Ben 
Franklin Station, Washington, DC 
20044–0146. 

(b) The claimant or eligible surviving 
beneficiary must set forth in the ap-
peal the reason(s) why he or she be-
lieves that the Decision of the Assist-
ant Director is incorrect. 

(c) Upon receipt of an appeal, the Ra-
diation Exposure Compensation Pro-
gram shall forward the appeal, the De-
cision, the claim, and all supporting 
documentation to the Appeals Officer 
for action on the appeal. If the appeal 
is not received within the 60-day pe-
riod, or such greater period as may be 
permitted, the appeal may be denied 
without further review. 

(d) The Appeals Officer shall review 
any appeal and other information for-
warded by the Program. Within 90 days 
after the receipt of an appeal, the Ap-
peals Officer shall issue a Memo-
randum either affirming or reversing 
the Assistant Director’s Decision or, 
when appropriate, remanding the claim 
to the Assistant Director for further 
action. The Memorandum shall include 
a statement of the reason(s) for such 
reversal, affirmance, or remand. The 
Memorandum and all papers relating to 
the claim shall be returned to the Ra-
diation Exposure Compensation Pro-
gram, which shall promptly inform the 
claimant or eligible surviving bene-
ficiary of the action of the Appeals Of-
ficer. A Memorandum affirming or re-
versing the Assistant Director’s Deci-
sion shall be deemed to be the final ac-
tion of the Department of Justice on 
the claim. 

(e) Before seeking judicial review of a 
decision denying a claim under the 
Act, an individual must first seek re-
view by the designated Appeals Officer. 
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Once the appeals procedures are com-
pleted, an individual whose claim for 
compensation under the Act is affirmed 
on appeal may seek judicial review in a 
district court of the United States. 

§ 79.74 Representatives and attorney’s 
fees. 

(a) Representation. In submitting and 
presenting a claim to the Program, a 
claimant or beneficiary may, but need 
not, be represented by an attorney or 
by a representative of an Indian Tribe 
or tribal organization. Non-attorneys 
(other than representatives of an In-
dian Tribe or tribal organization) are 
not permitted to represent claimants 
or beneficiaries before the Program. To 
the extent that resources are available, 
the Assistant Director will provide as-
sistance to all persons who file claims 
for compensation. Only qualified attor-
neys, as described in paragraph (c) of 
this section, may receive from a claim-
ant or beneficiary any fee in connec-
tion with a successful claim. 

(b) Fees. (1) Notwithstanding any con-
tract, the attorney of a claimant or 
beneficiary, along with any assistants 
or experts retained by the attorney on 
behalf of the claimant or beneficiary, 
may not receive from a claimant or 
beneficiary any fee for services ren-
dered, including costs incurred, in con-
nection with an unsuccessful claim. 

(2) Notwithstanding any contract and 
except as provided in paragraph (b)(3) 
of this section, the attorney of a claim-
ant or beneficiary, along with any as-
sistants or experts retained by the at-
torney on behalf of the claimant or 
beneficiary, may receive from a claim-
ant or beneficiary no more than 2% of 
the total award for all services ren-
dered, including costs incurred, in con-
nection with a successful claim. 

(3)(i) If an attorney entered into a 
contract with the claimant or bene-
ficiary for services before July 10, 2000, 
with respect to a particular claim, then 
that attorney may receive up to 10% of 
the total award for services rendered, 
including costs incurred, in connection 
with a successful claim. 

(ii) If an attorney resubmits a pre-
viously denied claim, then that attor-
ney may receive up to 10% of the total 
award to the claimant or beneficiary 
for services rendered, including costs 

incurred, in connection with that sub-
sequently successful claim. Resubmis-
sion of a previously denied claim in-
cludes only those claims that were pre-
viously denied and refiled under the 
Act. 

(4) Any violation of paragraph (b) of 
this section shall result in a fine of not 
more than $5,000. 

(c) Attorney qualifications. An attor-
ney may not represent a claimant or 
beneficiary unless the attorney is en-
gaged in the private practice of law and 
an active member in good standing of 
the bar of the highest court of a state. 
Attorneys who are members of mul-
tiple state bars, and who are sus-
pended, sanctioned, disbarred, or dis-
qualified from the practice of law for 
professional misconduct in one state 
may not represent a claimant or bene-
ficiary even though the attorney con-
tinues to remain in good standing of 
the bar of another state. If a claimant 
or beneficiary is represented by an at-
torney, then the attorney must submit 
the following documents to the Pro-
gram along with the claim: 

(1) A statement of the attorney’s ac-
tive membership in good standing of 
the bar of the highest court of a state; 
and 

(2) A signed representation agree-
ment, retainer agreement, fee agree-
ment, or contract, documenting the at-
torney’s authorization to represent the 
claimant or beneficiary. The document 
must acknowledge that the Act’s fee 
limitations are satisfied. 

§ 79.75 Procedures for payment of 
claims. 

(a) All awards for compensation are 
made in the form of one time lump sum 
payments and shall be made to the 
claimant or to the legal guardian of 
the claimant, unless the claimant is 
deceased at the time of the payment. 
In cases involving a claimant who is 
deceased, payment shall be made to 
each eligible surviving beneficiary or 
to the legal guardian acting on his or 
her behalf, in accordance with the 
terms and conditions specified in the 
Act. Once the Program has received 
the claimant’s or eligible surviving 
beneficiary’s election to accept the 
payment, the Assistant Director shall 
ensure that the claim is paid within six 
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weeks. All time frames for processing 
claims under the Act are suspended 
during periods when the Radiation 
Trust Fund is not funded. 

(b) In cases involving the approval of 
a claim, the Assistant Director shall 
take all necessary and appropriate 
steps to determine the correct amount 
of any offset to be made to the amount 
awarded under the Act and to verify 
the identity of the claimant or, in the 
case of a deceased claimant, the exist-
ence of eligible surviving beneficiaries 
who are entitled by the Act to receive 
the payment the claimant would have 
received. The Assistant Director may 
conduct any investigation, and may re-
quire any claimant or eligible sur-
viving beneficiary to provide or exe-
cute any affidavit, record, or document 
or authorize the release of any infor-
mation the Assistant Director deems 
necessary to ensure that the compensa-
tion payment is made in the correct 
amount and to the correct person(s). If 
the claimant or eligible surviving bene-
ficiary fails or refuses to execute an af-
fidavit or release of information, or to 
provide a record or document re-
quested, or fails to provide access to in-
formation, such failure or refusal may 
be deemed to be a rejection of the pay-
ment, unless the claimant or eligible 
surviving beneficiary does not have and 
cannot obtain the legal authority to 
provide, release or authorize access to 
the required information, records or 
documents. 

(c) Prior to authorizing payment, the 
Assistant Director shall require the 
claimant or each eligible surviving 
beneficiary to execute and provide an 
affidavit (or declaration under oath on 
the standard claim form) setting forth 
the amount of any payment made pur-
suant to a final award or settlement on 
a claim (other than a claim for work-
er’s compensation), against any person, 
that is based on injuries incurred by 
the claimant on account of: 

(1) Exposure to radiation from an at-
mospheric detonation of a nuclear de-
vice while present in an affected area 
(as defined in § 79.11(a)) at any time 
during the periods described in § 79.11(c) 
or § 79.11(h); 

(2) Exposure to radiation while par-
ticipating onsite in an atmospheric 
detonation of a nuclear device (as de-

fined in § 79.11(b)) at any time during 
the periods described in § 79.11(h) (This 
paragraph (c) only applies to claims 
filed under section 4(a)(1)(A)(i)(III) of 
the Act); or 

(3) Exposure to radiation during em-
ployment in a uranium mine at any 
time during the period described in sec-
tion 5 of the Act. For purposes of this 
paragraph, a ‘‘claim’’ includes, but is 
not limited to, any request or demand 
for money made or sought in a civil ac-
tion or made or sought in anticipation 
of the filing of a civil action, but shall 
not include requests or demands made 
pursuant to a life insurance or health 
insurance contract. If any such award 
or settlement payment was made, the 
Assistant Director shall subtract the 
sum of such award or settlement pay-
ments from the payment to be made 
under the Act. 

(d) In the case of a claim filed under 
section 4(a)(2)(C) of the Act, the Assist-
ant Director shall require the claimant 
or each eligible surviving beneficiary 
to execute and provide an affidavit (or 
declaration under oath on the standard 
claim form) setting forth the amount 
of any payment made pursuant to a 
final award or settlement on a claim 
(other than a claim for worker’s com-
pensation) against any person or any 
payment made by the Department of 
Veterans Affairs, that is based on inju-
ries incurred by the claimant on ac-
count of exposure to radiation as a re-
sult of onsite participation in a test in-
volving the atmospheric detonation of 
a nuclear device. For purposes of this 
paragraph, a ‘‘claim’’ includes, but is 
not limited to, any request or demand 
for money made or sought in a civil ac-
tion or made or sought in anticipation 
of a civil action, but shall not include 
requests or demands made pursuant to 
a life-or health-insurance contract. 

(1) Payments by the Department of 
Veterans Affairs shall include: 

(i) Any disability payments or com-
pensation benefits paid to the claimant 
and his or her dependents while the 
claimant is alive; and 

(ii) Any Dependency and Indemnity 
Compensation payments made to sur-
vivors due to death related to the ill-
ness for which the claim under the Act 
is submitted. 

VerDate Mar<15>2010 09:16 Aug 20, 2010 Jkt 220108 PO 00000 Frm 00401 Fmt 8010 Sfmt 8010 Y:\SGML\220108.XXX 220108jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



392 

28 CFR Ch. I (7–1–10 Edition) § 79.75 

(2) Payments by the Department of 
Veterans Affairs shall not include: 

(i) Active duty pay, retired pay, re-
tainer pay, or payments under the Sur-
vivor Benefits Plan; 

(ii) Death gratuities; 
(iii) SGLI, VGLI, or mortgage, life, or 

health insurance payments; 
(iv) Burial benefits or reimbursement 

for burial expenses; 
(v) Loans or loan guarantees; 
(vi) Education benefits and pay-

ments; 
(vii) Vocational rehabilitation bene-

fits and payments; 
(viii) Medical, hospital, and dental 

benefits; or 
(ix) Commissary and PX privileges. 
(e) If any such award, settlement, or 

payment was made as described in 
paragraphs (c) or (d) of this section, the 
Assistant Director shall calculate the 
actuarial present value of such pay-
ment(s), and subtract the actuarial 
present value from the payment to be 
made under the Act. The actuarial 
present value shall be calculated using 
the worksheet in appendix C to this 
part in the following manner: 

(1) Step 1. The sums of the past pay-
ments received in each year are en-
tered in the appropriate rows in col-
umn (2). Additional rows will be added 
as needed to calculate the present 
value of payments received in the years 
prior to 1960 and after 1990. 

(2) Step 2. The present CPI-U (to be 
obtained monthly from the Bureau of 
Labor Statistics, Department of Labor) 
is entered in column (3). 

(3) Step 3. The CPI (Major Expendi-
ture Classes—All Items) for each year 
in which payments were received is en-
tered in the appropriate row in column 
(4). (This measure is provided for 1960 
through 1990. The measure for subse-
quent years will be obtained from the 
Bureau of Labor Statistics.) 

(4) Step 4. For each row, the amount 
in column (2) is multiplied by the cor-
responding inflator (column (3) divided 
by column (4)) and the product is en-
tered in column (5). 

(5) Step 5. The products in column (5) 
are added together and the sum is en-
tered on the line labeled ‘‘Total of col-
umn (5) equals actuarial present value 
of past payments.’’ 

(6) Step 6. The sum in Step 5 is sub-
tracted from the statutory payment of 
$75,000 and the remainder is entered on 
the line labeled ‘‘Net Claim Owed to 
Claimant.’’ 

(f) When the Assistant Director has 
verified the identity of the claimant or 
each eligible surviving beneficiary who 
is entitled to the compensation pay-
ment or to a share of the compensation 
payment, and has determined the cor-
rect amount of the payment or the 
share of the payment, he or she shall 
notify the claimant or each eligible 
surviving beneficiary, or his or her 
legal guardian, and require such per-
son(s) to sign an Acceptance of Pay-
ment Form. Such form shall be signed 
and returned within 60 days of the date 
of the form or such greater period as 
may be allowed by the Assistant Direc-
tor. Failure to return the signed form 
within the required time may be 
deemed to be a rejection of the pay-
ment. Signing and returning the form 
within the required time shall con-
stitute acceptance of the payment, un-
less the individual who has signed the 
form dies prior to receiving the actual 
payment, in which case the person who 
possesses the payment shall return it 
to the Assistant Director for redeter-
mination of the correct disbursement 
of the payment. 

(g) Rejected compensation payments 
or shares of compensation payments 
shall not be distributed to other eligi-
ble surviving beneficiaries, but shall be 
returned to the Trust Fund for use in 
paying other claims. 

(h) Upon receipt of the Acceptance of 
Payment Form, the Assistant Director 
or the Constitutional and Specialized 
Torts Staff Director or Deputy Direc-
tor, or their designee, shall authorize 
the appropriate authorities to issue a 
check to the claimant or to each eligi-
ble surviving beneficiary who has ac-
cepted payment out of the funds appro-
priated for this purpose. 

(i) Multiple payments. (1) No claimant 
may receive payment under more than 
one subpart of this part for illnesses 
that he or she contracted. In addition 
to one payment for his or her illnesses, 
he or she may also receive one pay-
ment for each claimant for whom he or 
she qualifies as an eligible surviving 
beneficiary. 
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(2) An eligible surviving beneficiary 
who is not also a claimant may receive 
one payment for each claimant for 

whom he or she qualifies as an eligible 
surviving beneficiary. 
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