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§ 68.12 Prehearing statements. 
(a) At any time prior to the com-

mencement of the hearing, the Admin-
istrative Law Judge may order any 
party to file a prehearing statement of 
position. 

(b) A prehearing statement shall 
state the name of the party or parties 
on whose behalf it is presented and 
shall briefly set forth the following 
matters, unless otherwise ordered by 
the Administrative Law Judge: 

(1) Issues involved in the proceedings; 
(2) Facts stipulated to together with 

a statement that the party or parties 
have communicated or conferred in a 
good faith effort to reach stipulation to 
the fullest extent possible; 

(3) Facts in dispute; 
(4) Witnesses, except to the extent 

that disclosure would be privileged, 
and exhibits by which disputed facts 
will be litigated; 

(5) A brief statement of applicable 
law; 

(6) The conclusions to be drawn; 
(7) The estimated time required for 

presentation of the party’s or parties’ 
case; and 

(8) Any appropriate comments, sug-
gestions, or information which might 
assist the parties or the Administra-
tive Law Judge in preparing for the 
hearing or otherwise aid in the disposi-
tion of the proceeding. 

[54 FR 48596, Nov. 24, 1989. Redesignated by 
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991] 

§ 68.13 Conferences. 
(a) Purpose and scope. (1) Upon mo-

tion of a party or in the Administra-
tive Law Judge’s discretion, the judge 
may direct the parties or their counsel 
to participate in a prehearing con-
ference at any reasonable time prior to 
the hearing, or in a conference during 
the course of the hearing, when the Ad-
ministrative Law Judge finds that the 
proceeding would be expedited by such 
a conference. Prehearing conferences 
normally shall be conducted by con-
ference telephonic communication un-
less, in the opinion of the Administra-
tive Law Judge, such method would be 
impractical, or when such conferences 
can be conducted in a more expeditious 
or effective manner by correspondence 
or personal appearance. Reasonable no-

tice of the time, place, and manner of 
the prehearing conference shall be 
given. 

(2) At the conference, the following 
matters may be considered: 

(i) The simplification of issues; 
(ii) The necessity of amendments to 

pleadings; 
(iii) The possibility of obtaining stip-

ulations of facts and of the authen-
ticity, accuracy, and admissibility of 
documents, which will avoid unneces-
sary proof; 

(iv) The limitations on the number of 
expert or other witnesses; 

(v) Negotiation, compromise, or set-
tlement of issues; 

(vi) The exchange of copies of pro-
posed exhibits; 

(vii) The identification of documents 
or matters of which official notice may 
be requested; 

(viii) A schedule to be followed by the 
parties for completion of the actions 
decided at the conference; and 

(ix) Such other matters, including 
the disposition of pending motions, as 
may expedite and aid in the disposition 
of the proceeding. 

(b) Reporting. A verbatim record of 
the conference will not be kept unless 
directed by the Administrative Law 
Judge. 

(c) Order. Actions taken as a result of 
a conference shall be reduced to a writ-
ten order, unless the Administrative 
Law Judge concludes that a steno-
graphic report shall suffice, or, if the 
conference takes place within seven (7) 
days of the beginning of the hearing, 
the Administrative Law Judge elects 
to make a statement on the record at 
the hearing summarizing the actions 
taken. 

[54 FR 48596, Nov. 24, 1989. Redesignated by 
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991] 

§ 68.14 Consent findings or dismissal. 
(a) Submission. Where the parties or 

their authorized representatives or 
their counsel have entered into a set-
tlement agreement, they shall: 

(1) Submit to the presiding Adminis-
trative Law Judge: 

(i) The agreement containing consent 
findings; and 

(ii) A proposed decision and order; or 
(2) Notify the Administrative Law 

Judge that the parties have reached a 
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full settlement and have agreed to dis-
missal of the action. Dismissal of the 
action shall be subject to the approval 
of the Administrative Law Judge, who 
may require the filing of the settle-
ment agreement. 

(b) Content. Any agreement con-
taining consent findings and a proposed 
decision and order disposing of a pro-
ceeding or any part thereof shall also 
provide: 

(1) That the decision and order based 
on consent findings shall have the 
same force and effect as a decision and 
order made after full hearing; 

(2) That the entire record on which 
any decision and order may be based 
shall consist solely of the complaint, 
notice of hearing, and any other such 
pleadings and documents as the Admin-
istrative Law Judge shall specify; 

(3) A waiver of any further proce-
dural steps before the Administrative 
Law Judge; and 

(4) A waiver of any right to challenge 
or contest the validity of the decision 
and order entered into in accordance 
with the agreement. 

(c) Disposition. In the event an agree-
ment containing consent findings and 
an interim decision and order is sub-
mitted, the Administrative Law Judge, 
within thirty (30) days or as soon as 
practicable thereafter, may, if satisfied 
with its timeliness, form, and sub-
stance, accept such agreement by en-
tering a decision and order based upon 
the agreed findings. In his or her dis-
cretion, the Administrative Law Judge 
may conduct a hearing to determine 
the fairness of the agreement, consent 
findings, and proposed decision and 
order. 

[Order No. 2203–99, 64 FR 7075, Feb. 12, 1999] 

§ 68.15 Intervenor in unfair immigra-
tion-related employment cases. 

The Special Counsel, or any other in-
terested person or private organiza-
tion, other than an officer of the Immi-
gration and Naturalization Service, 
may petition to intervene as a party in 
unfair immigration-related employ-
ment cases. The Administrative Law 
Judge, in his or her discretion, may 
grant or deny such a petition. 

[Order No. 1534–91, 56 FR 50054, Oct. 3, 1991] 

§ 68.16 Consolidation of hearings. 
When two or more hearings are to be 

held, and the same or substantially 
similar evidence is relevant and mate-
rial to the matters at issue at each 
such hearing, the Administrative Law 
Judge assigned may, upon motion by 
any party, or on his or her own motion, 
order that a consolidated hearing be 
conducted. Where consolidated hear-
ings are held, a single record of the 
proceedings may be made and the evi-
dence introduced in one matter may be 
considered as introduced in the others, 
and a separate or joint decision shall 
be made at the discretion of the Ad-
ministrative Law Judge. 

[54 FR 48596, Nov. 24, 1989. Redesignated by 
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991] 

§ 68.17 Amicus curiae. 
A brief of an amicus curiae may be 

filed by leave of the Administrative 
Law Judge upon motion or petition of 
the amicus curiae. The amicus curiae 
shall not participate in any way in the 
conduct of the hearing, including the 
presentation of evidence and the exam-
ination of witnesses. 

[54 FR 48596, Nov. 24, 1989. Redesignated by 
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991] 

§ 68.18 Discovery—general provisions. 
(a) General. Parties may obtain dis-

covery by one or more of the following 
methods: depositions upon oral exam-
ination or written questions; written 
interrogatories; production of docu-
ments or things, or permission to enter 
upon land or other property, for inspec-
tion and other purposes; physical and 
mental examinations; and requests for 
admissions. The frequency or extent of 
these methods may be limited by the 
Administrative Law Judge upon his or 
her own initiative or pursuant to a mo-
tion under paragraph (c) of this sec-
tion. 

(b) Scope of discovery. Unless other-
wise limited by order of the Adminis-
trative Law Judge in accordance with 
the rules in this part, the parties may 
obtain discovery regarding any matter, 
not privileged, which is relevant to the 
subject matter involved in the pro-
ceeding, including the existence, de-
scription, nature, custody, condition, 
and location of any books, documents, 
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