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(1) The Director has issued a Final
Determination pursuant to §34.46 or
Notification of Breach of Conciliation
Agreement pursuant to §34.48;

(2) There has been an express finding
on the record, after opportunity for a
hearing, of failure by the grant appli-
cant or recipient to comply with a re-
quirement imposed by or pursuant to
the nondiscrimination and equal oppor-
tunity provisions of JTPA or this part;

(3) A Final Decision has been issued
by the Secretary, the Administrative
Law Judge’s decision and order has be-
come the Final Decision of the Sec-
retary, or the Final Determination or
Notification of Conciliation Agreement
has been deemed the Final Decision of
the Secretary, pursuant to §34.52(b);
and

(4) The expiration of 30 days after the
Secretary has filed, with the commit-
tees of Congress having legislative ju-
risdiction over the program involved, a
full written report of the cir-
cumstances and grounds for such ac-
tion.

(b) When the Department withholds
funds from a recipient or grant appli-
cant under these regulations, the Sec-
retary may disburse the withheld funds
directly to an alternate recipient. In
such case, the Secretary will require
any alternate recipient to dem-
onstrate:

(1) The ability to comply with these
regulations; and

(2) The ability to achieve the goals of
the nondiscrimination and equal oppor-
tunity provisions of JTPA.
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Subpart A—General

§35.1 What is the purpose of the De-
partment of Labor (DOL) age dis-
crimination regulations?

The purpose of this part is to set out
the DOL rules for implementing the
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§35.2

Age Discrimination Act of 1975, as
amended. The Act prohibits discrimi-
nation on the basis of age by recipients
of Federal financial assistance and in
federally assisted programs or activi-
ties, but permits the use of certain age
distinctions and factors other than age
that meet the requirements of the Act
and this part.

§35.2 To what programs or activities
do these regulations apply?

(a) Application. This part applies to
any program or activity that receives
Federal financial assistance, directly
or indirectly, from DOL.

(b) Limitation of application. This part
does not apply to:

(1) An age distinction contained in
that part of a Federal, State, or local
statute or ordinance adopted by an
elected, general purpose legislative
body that:

(i) Provides persons with any benefits
or assistance based on age; or

(ii) Establishes criteria for participa-
tion in age-related terms; or

(iii) Describes intended beneficiaries
or target groups in age-related terms.

(2) Any employment practice of any
employer, employment agency, labor
organization, or any labor-manage-
ment joint apprentice training pro-
gram.

§35.3 What definitions apply to these
regulations?

As used in this part:

Act means the Age Discrimination
Act of 1975, as amended (42 U.S.C. 6101
et seq.).

Action means any act, activity, pol-
icy, rule, standard, or method of ad-
ministration, or the use of any policy,
rule, standard, or method of adminis-
tration.

Age means how old a person is, or the
number of years from the date of a per-
son’s birth.

Age distinction means any action
using age or an age-related term.

Age-related term means a word or
words that necessarily imply a par-
ticular age or range of ages (e.g.,
“‘child,” ‘“‘adults,” ‘‘older persons,” but
not ‘“‘student”).

Applicant for Federal financial assist-
ance means the individual or entity
submitting an application, request, or
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plan required to be approved by a DOL
official or recipient as a condition to
becoming a recipient or subrecipient.

Beneficiary means the person(s) in-
tended by Congress to receive benefits
or services from a recipient of Federal
financial assistance from DOL.

CRC means the Civil Rights Center,
Office of the Assistant Secretary for
Administration and Management,
United States Department of Labor.

Director means the Director of CRC.

Department means the United States
Department of Liabor.

DOL means the United States
partment of Labor.

Federal financial assistance means any
grant, entitlement, loan, cooperative
agreement, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which DOL provides or
otherwise makes available assistance
in the form of:

(1) Funds;

(2) Services of Federal personnel; or

(3) Real and personal property or any
interest in or use of property, includ-
ing:

(i) Transfers or leases of property for
less than fair market value or for re-
duced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of property if the Fed-
eral share of its fair market value is
not returned to the Federal Govern-
ment. Program or activity means all of
the operations of any entity described
in paragraphs (1) through

(4) of this definition, any part of
which is extended Federal financial as-
sistance:

(1)) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

De-
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(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(i) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
described in paragraph (1), (2), or (3) of
this definition.

Recipient means any State or its po-
litical subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency,
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance from DOL is ex-
tended, directly or through another re-
cipient, but excludes the ultimate ben-
eficiary of the assistance. Recipient in-
cludes any subrecipient to which a re-
cipient extends or passes on Federal fi-
nancial assistance, and any successor,
assignee, or transferee of a recipient.

Secretary means the Secretary of
Labor, or his or her designee.

State means the individual States of
the United States, the Commonwealth
of Puerto Rico, the District of Colum-
bia, Guam, the Virgin Islands, Amer-
ican Samoa, Wake Island and the Com-
monwealth of the Northern Mariana Is-
lands.

Subpart B—Standards for
Determining Age Discrimination

§35.10 Rules against age discrimina-
tion.

The rules stated in this section are
subject to the exceptions contained in
§§35.12 and 35.13.

(a) General rule. No person in the
United States shall be, on the basis of

§35.12

age, excluded from participation in, de-
nied the benefits of or subjected to dis-
crimination under, any program or ac-
tivity receiving Federal financial as-
sistance from DOL.

(b) Specific rules. A recipient may not,
directly or through contractual, licens-
ing, or other arrangements, use age
distinctions or take any other actions
that have the effect of, on the basis of
age:

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance from DOL; or

(2) Denying or limiting individuals in
their opportunity to participate in any
program or activity receiving Federal
financial assistance from DOL.

(c) Other forms of age discrimination.
The listing of specific forms of age dis-
crimination in paragraph (b) of this
section is not exhaustive and does not
imply that any other form of age dis-
crimination is permitted.

§35.11 Definitions of the terms “nor-
mal operation” and “statutory ob-
jective.”

As used in this part, the term:

(a) Normal operation means the oper-
ation of a program or activity without
significant changes that would impair
the ability of the program or activity
to meet its objectives.

(b) Statutory objective means any pur-
pose of a program or activity expressly
stated in any Federal statute, State
statute, or local statute or ordinance
adopted by an elected, general purpose
legislative body.

§35.12 Exceptions to the rules against
age discrimination: normal oper-
ation or statutory objective of any
program or activity.

A recipient is permitted to take an
action otherwise prohibited by §35.10 if
the action reasonably takes age into
account as a factor necessary to the
normal operation or the achievement
of any statutory objective of a program
or activity. An action reasonably takes
age into account as a factor necessary
to the normal operation or the achieve-
ment of any statutory objective of a
program or activity if:
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§35.13

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics;

(b) The other characteristic(s) must
be measured or approximated in order
for the normal operation of the pro-
gram or activity to continue, or to
achieve any statutory objective of the
program or activity;

(c) The other characteristic(s) can
reasonably be measured or approxi-
mated by the use of age; and

(d) The other characteristic(s) are
impractical to measure directly on an
individual basis.

§35.13 Exceptions to the rules against
age discrimination: reasonable fac-
tors other than age.

A recipient is permitted to take an
action otherwise prohibited by §35.10, if
that action is based on a factor other
than age, even though the action may
have a disproportionate effect on per-
sons of different ages. An action is
based on a factor other than age only if
the factor bears a direct and substan-
tial relationship to the normal oper-
ation of the program or activity or to
the achievement of a statutory objec-
tive.

§35.14 Burden of proof.

The recipient has the burden of prov-
ing that an age distinction or other ac-
tion falls within the exceptions out-
lined in §§35.12 and 35.13.

§35.15

Even in the absence of a finding of
discrimination, a recipient, in admin-
istering a program, may take steps to
overcome the effects of conditions that
resulted in a limited participation on
the basis of age. Nothing in this sec-
tion will permit any otherwise prohib-
ited use of age distinctions that have
the effect of excluding individuals
from, denying them benefits of, sub-
jecting them to discrimination under,
or limiting them in their opportunity
to participate in any program or activ-
ity receiving Federal financial assist-
ance from DOL.

Remedial action.

§35.16 Special benefits for children
and the elderly.

If a recipient is operating a program

or activity that provides special bene-
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fits to the elderly or to children, the
use of such age distinctions is pre-
sumed to be necessary to the normal
operation of the program or activity,

notwithstanding the provisions of
§35.12.
§35.17 Age distinctions in DOL regula-

tions.

Any age distinction in regulations
issued by DOL is presumed to be nec-
essary to the achievement of a statu-
tory objective of the program or activ-
ity to which the regulations apply, not-
withstanding the provisions of §35.12.

Subpart C—Duties of DOL
Recipients

§35.20 General responsibilities.

Each DOL recipient has primary re-
sponsibility for ensuring that its pro-
grams or activities are in compliance
with the Act and this part and for tak-
ing appropriate steps to correct any
violations of the Act or this part.

§35.21 Recipient responsibility to pro-
vide notice.

(a) Notice to other recipients. Where a
recipient of Federal financial assist-
ance from DOL passes on funds to
other recipients, that recipient shall
notify such other recipients of their ob-
ligations under the Act and this part.

(b) Notice to beneficiaries. A recipient
shall notify its beneficiaries about the
provisions of the Act and this part and
their applicability to specific programs
or activities. The notification must
also identify the responsible employee
designated under §35.24 by name or
title, address, and telephone number.

§35.22 Information requirements.

Each recipient shall:

(a) Keep such records as CRC deter-
mines are necessary to ascertain
whether the recipient is complying
with the Act and this part;

(b) Upon request, provide CRC with
such information and reports as the Di-
rector determines are necessary to as-
certain whether the recipient is com-
plying with the Act and this part; and

(c) Permit reasonable access by CRC
to books, records, accounts, reports,
other recipient facilities and other
sources of information to the extent
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CRC determines is necessary to ascer-
tain whether the recipient is com-
plying with the Act and this part.

§35.23 Assurances required.

A recipient or applicant for Federal
financial assistance from DOL shall
sign a written assurance, in a form
specified by DOL, that the program or
activity will be operated in compliance
with the Act and this part. In subse-
quent applications to DOL, an appli-
cant may incorporate this assurance by
reference.

§35.24 Designation of responsible em-
ployee.

Each recipient shall designate at
least one employee to coordinate its
compliance activities under the Act
and this part, including investigation
of any complaints that the recipient
receives alleging any actions that are
prohibited by the Act or this part.

§35.25 Complaint procedures.

Each recipient shall adopt and pub-
lish complaint procedures providing for
prompt and equitable resolution of
complaints alleging any action that
would be prohibited by the Act or this
part.

§35.26 Recipient assessment of age
distinctions.

(a) In order to assess a recipient’s
compliance with the Act and this part,
as part of a compliance or monitoring
review, or a complaint investigation,
CRC may require a recipient employing
the equivalent of 15 or more full-time
employees to complete a written self-
evaluation, in a manner specified by
CRC, of any age distinction imposed in
its program or activity receiving Fed-
eral financial assistance from DOL.

(b) Whenever such an assessment in-
dicates a violation of the Act or this
part, the recipient shall take prompt
and appropriate corrective action.

Subpart D—Investigation, Concil-
iation, and Enforcement Pro-
cedures

§35.30 Compliance reviews.

(a) CRC may conduct such compli-
ance reviews, pre-award reviews, and

§35.31

other similar procedures as permit CRC
to investigate and correct violations of
the Act and this part, irrespective of
whether a complaint has been filed
against a recipient. Such reviews may
be as comprehensive as necessary to
determine whether a violation of the
Act or this part has occurred.

(b) Where a review conducted pursu-
ant to paragraph (a) of this section in-
dicates a violation of the Act or this
part, CRC will attempt to achieve vol-
untary compliance. If voluntary com-
pliance cannot be achieved, CRC will
begin enforcement proceedings, as de-
scribed in §35.36.

§35.31 Complaints.

(a) Who may file. Any person, whether
individually, as a member of a class, or
on behalf of others, may file a com-
plaint with CRC alleging discrimina-
tion in violation of the Act or these
regulations, based on an action occur-
ring on or after July 1, 1979.

(b) When to file. A complainant must
file a complaint within 180 days from
the date the complainant first had
knowledge of the alleged act of dis-
crimination. The Director may extend
this time limit for good cause shown.

(c) Complaint procedure. A complaint
is considered to be complete on the
date CRC receives all the information
necessary to process it, as provided in
paragraph (c)(1) of this section. CRC
will:

(1) Accept as a complete complaint
any written statement that identifies
the parties involved and the date the
complainant first had knowledge of the
alleged violation, describes generally
the action or practice complained of,
and is signed by the complainant;

(2) Freely permit a complainant to
add information to the complaint to
meet the requirements of a complete
complaint;

(3) Notify the complainant and the
recipient of their rights and obliga-
tions under the complaint procedure,
including the right to have a represent-
ative at all stages of the complaint
procedure; and

(4) Notify the complainant and the
recipient (or their representatives) of
their right to contact CRC for informa-
tion and assistance regarding the com-
plaint resolution process.
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§35.32

(d) No jurisdiction. CRC will return to
the complainant any complaint outside
the jurisdiction of this part, with a
statement indicating why there is no
jurisdiction.

§35.32 Mediation.

(a) Referral to mediation. CRC will
promptly refer to the Federal Medi-
ation and Conciliation Service or the
mediation agency designated by the
Secretary of Health and Human Serv-
ices under 45 CFR part 90, all com-
plaints that:

(1) Fall within the jurisdiction of the
Act or this part, unless the age distinc-
tion complained of is clearly within an
exception; and

(2) Contain all information necessary
for further processing, as provided in
§35.31(c)(1).

(b) Participation in mediation process.
Both the complainant and the recipient
shall participate in the mediation proc-
ess to the extent necessary to reach an
agreement or to make an informed
judgment that an agreement is not pos-
sible. The recipient and the complain-
ant do not need to meet with the medi-
ator at the same time, and a meeting
may be conducted by telephone or
other means of effective dialogue if a
personal meeting between the party
and the mediator is impractical.

(c) When agreement is reached. If the
complainant and the recipient reach an
agreement, the mediator shall prepare
a written statement of the agreement,
have the complainant and recipient
sign it, and send a copy of the agree-
ment to CRC.

(d) Confidentiality. The mediator shall
protect the confidentiality of all infor-
mation obtained in the course of the
mediation process. No mediator may
testify in any adjudicative proceeding,
produce any document, or otherwise
disclose any information obtained in
the course of the mediation process,
unless the mediator has obtained prior
approval of the head of the mediation
agency.

(e) Maximum time period for mediation.
The mediation shall proceed for a max-
imum of 60 days after a complaint is
filed with CRC. This 60-day period may
be extended by the mediator, with the
concurrence of the Director, for not
more than 30 days, if the mediator de-
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termines that agreement is likely to be
reached during the extended period. In
the absence of such an extension, medi-
ation ends if:

(1) Sixty days elapse from the time
the complaint is filed; or

(2) Prior to the end of the 60-day pe-
riod, either

(i) An agreement is reached; or

(ii) The mediator determines that
agreement cannot be reached.

(f) Unresolved complaints. The medi-
ator shall return unresolved com-
plaints to CRC.

§35.33 Investigations.

(a) Initial investigation. CRC will in-
vestigate complaints that are unre-
solved after mediation or reopened be-
cause the mediation agreement has
been violated.

(1) As part of the initial investiga-
tion, CRC will use informal fact-find-
ing methods, including joint or sepa-
rate discussions with the complainant
and recipient to establish the facts
and, if possible, resolve the complaint
to the mutual satisfaction of the par-
ties. CRC may seek the assistance of
any involved State, local, or other Fed-
eral agency.

(2) Where agreement between the par-
ties has been reached pursuant to para-
graph (a)(1) of this section, the agree-
ment shall be put in writing by DOL,
and signed by the parties and an au-
thorized official of DOL.

(b) Formal findings, conciliation, and
hearing. If CRC cannot resolve the com-
plaint during the early stages of the in-
vestigation, CRC will complete the in-
vestigation of the complaint and make
formal findings. If the investigation in-
dicates a violation of the Act or this
part, CRC will attempt to achieve vol-
untary compliance. If CRC cannot ob-
tain voluntary compliance, CRC will
begin appropriate enforcement action,
as provided in §35.36.

§35.34 Effect of agreements on en-
forcement effort.

An agreement reached pursuant to
either §35.32(c) or §35.33(a) shall have
no effect on the operation of any other
enforcement effort of DOL, such as
compliance reviews and investigations
of other complaints, including those
against the recipient.
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§35.35 Prohibition against intimida-

tion or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who:

(a) Attempts to assert a right pro-
tected by the Act or this part; or

(b) Cooperates in any mediation, in-
vestigation, hearing or other part of
CRC’s investigation, conciliation, and
enforcement process.

§35.36 Enforcement.

(a) DOL may enforce the Act and this
part through:

(1) Termination of, or refusal to
grant or continue, a recipient’s Federal
financial assistance from DOL under
the program or activity in which the
recipient has violated the Act or this
part. Such enforcement action may be
taken only after a recipient has had an
opportunity for a hearing on the record
before an administrative law judge.

(2) Any other means authorized by
law, including, but not limited to:

(i) Referral to the Department of Jus-
tice for proceedings to enforce any
rights of the United States or obliga-
tion of the recipient created by the Act
or this part; or

(ii) Use of any requirement of, or re-
ferral to, any Federal, State, or local
government agency that will have the
effect of correcting a violation of the
Act or this part.

(b) Any termination or refusal under
paragraph (a)(1) of this section will be
limited to the particular recipient and
to the particular program or activity
found to be in violation of the Act or
this part. A finding with respect to a
program or activity that does not re-
ceive Federal financial assistance from
DOL will not form any part of the basis
for termination or refusal.

(c) No action may be taken under
paragraph (a) of this section until:

(1) DOL has advised the recipient of
its failure to comply with the Act or
with this part and has determined that
voluntary compliance cannot be ob-
tained; and

(2) Thirty days have elapsed since
DOL sent a written report of the cir-
cumstances and grounds of the action
to the committees of Congress having
jurisdiction over the program or activ-
ity involved.

§35.39

(d) Deferral. DOL may defer granting
new Federal financial assistance to a
recipient when termination pro-
ceedings under paragraph (a)(1) of this
section are initiated.

(1) New Federal financial assistance
from DOL includes all assistance for
which DOL requires an application or
approval, including renewal or continu-
ation of existing activities, or author-
ization of new activities, during the de-
ferral period. New Federal financial as-
sistance from DOL does not include in-
creases in funding as a result of
changed computation of formula
awards or assistance approved prior to
the initiation of a hearing under para-
graph (a)(1) of this section.

(2) DOL may not defer a grant until
the recipient has received notice of an
opportunity for a hearing under para-
graph (a)(1) of this section. A deferral
may not continue for more than 60
days unless a hearing has begun within
the 60-day period or the recipient and
DOL have mutually agreed to extend
the time for beginning the hearing. If
the hearing does not result in a finding
against the recipient, the deferral may
not continue for more than 30 days
after the close of the hearing.

§35.37 Hearings, decisions, and post-
termination proceedings.

Certain DOL procedural provisions
applicable to Title VI of the Civil
Rights Act of 1964 apply to DOL en-
forcement of these regulations. They
are found at 29 CFR 31.9 through 31.11.

§35.38 Procedure for disbursal of
funds to an alternate recipient.

(a) If funds are withheld from a re-
cipient under this part, the Secretary
may disburse the funds withheld di-
rectly to an alternate recipient.

(b) The Secretary will require any al-
ternate recipient to demonstrate:

(1) The ability to comply with the
Act and this part; and

(2) The ability to achieve the goals of
the Federal statute authorizing the
Federal financial assistance.

§35.39 Remedial action by recipient.

Where CRC finds discrimination on
the basis of age in violation of this Act
or this part, the recipient shall take
any remedial action that CRC deems
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necessary to overcome the effects of
the discrimination. In addition, if a re-
cipient funds or otherwise exercises
control over another recipient that has
discriminated, both recipients may be
required to take remedial action.

§35.40 Exhaustion of administrative
remedies.

(a) A complainant may file a civil ac-
tion under the Act following the ex-
haustion of administrative remedies.
Administrative remedies are exhausted
if:

(1) One hundred eighty days have
elapsed since the complainant filed the
complaint with CRC, and CRC has
made no finding with regard to the
complaint; or

(2) CRC issues any finding in favor of
the recipient.

(b) If CRC fails to make a finding
within 180 days, or issues a finding in
favor of the recipient, CRC will
promptly:

(1) Notify the complainant;

(2) Advise the complainant of his or
her right to bring a civil action for in-
junctive relief; and

(3) Inform the complainant that:
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(i) The complainant may bring a civil
action only in a United States district
court for the district in which the re-
cipient is found or transacts business;

(ii) A complainant who prevails in a
civil action has the right to be awarded
the costs of the action, including rea-
sonable attorney’s fees, but that the
complainant must demand these costs
in the complaint filed with the court;

(iii) Before commencing the action,
the complainant must give 30 days no-
tice by registered mail to the Sec-
retary, the Secretary of Health and
Human Services, the Attorney General
of the United States, and the recipient;

(iv) The notice required by paragraph
(b)(3)(iii) of this section must state the
alleged violation of the Act, the relief
requested, the court in which the com-
plainant is bringing the action, and
whether or not attorney’s fees are de-
manded in the event that the com-
plainant prevails; and

(v) The complainant may not bring
an action if the same alleged violation
of the Act by the same recipient is the
subject of a pending action in any
court of the United States.

APPENDIX A TO PART 35—AGE DISTINCTIONS IN STATUTES AFFECTING FINANCIAL

ASSISTANCE ADMINISTERED BY DOL

Program Statute

Section and age distinction

Regulation

Employment and Training Administration

1. Senior Community Serv-
ice Employment Program

Title V, Older Americans
Act Amendments of

(SCSEP). 2000, Pub. L. 106-501,
42 U.S.C.3056, 3056N.
2. Job COorps .....ccceuveeirienne Title |, Subtitle C, Work-

force Investment Act of
1998 (WIA), Pub. L.
105-220, 29 U.S.C.
2881-2901.

Sec. 516(2) defines the term “eligible
individuals” to mean “an individual
who is 55 years old or older, who has
a low income * * *, except that,
* * * any such individual who is 60
years of older shall have priority

Sec. 144 of WIA (29 U.S.C. 2884) es-
tablishes eligibility criteria for the Job
Corps program. These criteria require
an enrollee to “be—(1) not less than
age 16 and not more than age 21 on
the date of enrollment, except that—
(A) not more than 20 percent of the
individuals enrolled in the Job Corps
may be not less than age 22 and not
more than age 24 on the date of en-
rollment; and (B) either such max-
imum age limitation may be waived
by the Secretary, * * * in the case of
an individual with a disability.”
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3. Indian and Native Amer-
ican Supplemental Youth
Services.

4. Migrant and Seasonal
Farmworker (MSFW)
Youth Program.

5. Responsible Reintegra-
tion of Young Offenders
(Youth Offender Dem-
onstration Project).

6. WIA Youth Activities

Title I, Workforce Invest-
ment Act of 1998 (WIA),
Pub. L. 105-220, 29
U.S.C. 2911.

Title I, Workforce Invest-
ment Act of 1998 (WIA),
Pub. L. 105-220, 29
U.S.C. 2912.

Title |, Workforce Invest-
ment Act of 1998 (WIA),
Pub. L. 105-220, 29
U.S.C. 2916; Depart-
ments Of Labor, Health
And Human Services,
And Education, And Re-
lated Agencies Appro-
priation Bill, 2003.

Title I, Workforce Invest-
ment Act of 1998 (WIA),
Pub. L. 105-220, 29
U.S.C. §2854.

Sec. 166(d)(2)(A)(ii) of WIA (29 U.S.C.
2911(d)(2)(A)(ii)) states that funds
made available under the program
shall be used for “supplemental serv-
ices for Indian or Native Hawaiian
youth on or near Indian reservations
and in Oklahoma, Alaska, or Hawaii.”
Sec. 101(13) of WIA (29 U.S.C.
2801(13)) defines an eligible youth as
an individual who “is not less than
age 14 and not more than age 21

Sec. 167 of WIA (29 U.S.C. 2912) out-
lines the MSFW program. WIA Sec.
127(b)(1)(A)(iii) authorizes the MSFW
Youth Program. That provision states
that, “the Secretary shall make avail-
able 4 percent of such portion to pro-
vide youth activities under sec. 167.”
Sec. 101(13) of WIA (29 U.S.C.
2801(13)) defines an eligible youth as
an individual who “is not less than
age 14 and not more than age 21;

(a) Sec. 171(b)(1) of WIA (29 U.S.C.
2916(b)(1)) states that the “Secretary
shall, through grants or contracts,
carry out demonstration and pilot
projects for the purpose of developing
and implementing techniques and ap-
proaches, and demonstrating the ef-
fectiveness of specialized methods, in
addressing employment and training
needs. Such projects shall include the
provision of direct services to individ-
uals to enhance employment opportu-
nities and an evaluation component
* * *” The Responsible Reintegra-
tion of Young Offenders program was
established in FY 2001 by DOL, in
collaboration with the Departments of
Health and Human Services and Jus-
tice, pursuant to this authority.

(b) Senate Report 107-84 on bill S.
1536 (Departments of Labor, Health
and Human Services, and Education,
and Related Agencies Appropriation
for FY 2002) noted that the Respon-
sible Reintegration of Young Offend-
ers initiative would “link offenders
under age 35 with essential services
that can help make the difference in
their choices in the future * * *” (p.
25). DOL has determined, based
upon the reentry needs of states and
local communities, to provide services
to a 14-24 year-old subset within this
age limit. See 66 FR 30754, 30755
(June 7, 2001).

WIA Sec. 129 (29 U.S.C. 2854) pro-
vides the standards for WIA-finan-
cially assisted services to eligible
youth. Eligible youth is defined in
Sec. 101(13) as an individual who “is
not less than age 14 and not more
than age 21; * * *”.
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7. Work Opportunity Tax
Credits (WOTCs).

8. Youth Opportunity
Grants.

9. Youth Apprenticeship
Program.

10. Trade Adjustment As-
sistance.

Small Business Job Pro-
tection Act of 1996,
Pub. L. 104-188, 26
U.S.C. 51.

Title I, Workforce Invest-
ment Act of 1998 (WIA),
Pub. L. 105-220, 29
U.S.C. 2914.

29 US.C. 50 ....ccceueuruennee

Trade Adjustment Assist-
ance Reform Act of
2002 (Pub. L. 107-210),
19 U.S.C. 2318.

WOTC is intended to assist individuals
from groups with consistently high un-
employment rates by providing tax
credits to their employers. Sec.
1201(b) of the Act (26 U.S.C. 51(d))
defines the targeted groups, including
high-risk youth (26 U.S.C.
51(d)(1)(D)), qualified summer youth
employee (26 U.S.C. 51(d)(1)(F)),
and qualified food stamp recipient (26
U.S.C. 51(d)(1)(G)). The definitions of
“high-risk youth” and “qualified food
stamp recipient” include a require-
ment that the individual have “at-
tained age 18 but not age 25 on the
hiring date.” 26 U.S.C. 51(d)(5)(A)(i),
51(d)(8)(A)(i). The definition of “quali-
fied summer youth employee” in-
cludes a requirement that the indi-
vidual have “attained age 16 but not
18 on the hiring date (or if later, on
May 1 of the calendar year in-
volved).” 26 U.S.C. 51(d)(2)(7)(A)(ii).

Sec. 169 provides that “the Secretary
shall make grants to eligible local
boards and eligible entities * * * to
provide activities * * * for youth to in-
crease the long-term employment of
youth who live in empowerment
zones, enterprise communities, and
high poverty areas and who seek as-
sistance.” It defines “youth” as “an
individual who is not less than age 14
and not more than age 21.”

Sec. 1 of the National Apprenticeship
Act of 1937 authorizes and directs
the Secretary of Labor to promote the
labor standards necessary to safe-
guard the welfare of apprentices, en-
courage contracts of apprenticeship,
and bring employers and labor to-
gether to form apprenticeships. An
apprentice is defined in 29 CFR 29.2
of the Act’s implementing regulations
as “a worker at least 16 years of age,
* * * who is employed to learn a
skilled trade * * * under standards of
apprenticeship * * *”. The regula-
tions also require that the “eligible
starting age” of an apprenticeship
program be “not less than 16 years.”

Sec. 246 of the Act requires the Sec-
retary of Labor to establish a dem-
onstration project for alternative trade
adjustment assistance (ATAA) for
workers age 50 or older. Under this
demonstration project, workers peti-
tioning for certification under the
Trade Adjustment Assistance (TAA)
program may request certification
under the ATAA program as well.
Certification will be granted if a num-
ber of conditions are met, including
that a significant number of workers
in the affected firm are 50 or over.
Once the worker group is certified, in-
dividual workers may choose the pro-
gram they prefer. Additional qualifica-
tions for individual workers include an
age at least 50.

None.

20 CFR 664.820.

29 CFR 29.2, 29.5(b)(10).

20 CFR part 617; see also
TAA Training and Em-
ployment Guidance Let-
ter, 67 FR 69029 (Nov.
14, 2002).
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Employment Standards Administration

11. Defense Base ..............

12. Energy Employees Oc-

cupational lliness Com-
pensation Program.

Defense Base Act, Pub. L.
77-208, Act of Aug. 16,
1941, ch. 357, 55 Stat.
623, 42 U.S.C. 1651—
1654.

Energy Employees Occu-
pational lliness Com-
pensation Program Act,
Pub. L. 106-398, Title
XXXVI, October 30,
2000, 114 Stat. 1654 42
U.S.C. 7384 et seq.

The Defense Base Act (DBA) extends
the provisions of the Longshore and
Harbor Workers’ Compensation Act,
33 U.S.C. 901-950, “except as modi-
fied” in the DBA to certain persons
employed at military bases outside
the continental United States. DBA
sec. 2(b), 42 U.S.C. 1652(b), pro-
vides that compensation for disability
or death to aliens and non-nationals
of the United States who are not resi-
dents of the United States or Canada
under the Defense Base Act is in the
same amount as residents, “except
that dependents in any foreign coun-
try shall be limited to surviving wife
and child or children.” The DBA does
not modify the LHWCA'’s definition of
a child and the latter is defined as a
person who is under 18 years of age,
or who though 18 years of age or
over, is wholly dependent upon the
employee and incapable of self-sup-
port by reason of mental or physical
disability, or is a student.

(a) The Energy Employees Occupa-
tional lllness Compensation Program
Act (EEOICPA) provides compensa-
tion and medical benefits to nuclear
weapons industry employees or their
eligible survivors who have covered
illnesses related to exposure to beryl-
lium, cancers related to exposure to
radiation, and chronic silicosis. Some
uranium employees or their eligible
survivors are also eligible for com-
pensation under the Act. Sec.
3628(e) of EEOICPA, 42 U.S.C.
7384s(e)(1)(F)(ii), as amended by
Sec. 3151 of Pub. L. 107-107, the
National Defense Authorization Act
for Fiscal Year 2002, relating to
claims for radiogenic cancer, beryl-
lium ilinesses, or silicosis, provides
that notwithstanding other provisions
pertaining to payments in the case of
deceased persons, if there is a sur-
viving spouse and “at least one child
of the covered employee who is living
and a minor at the time of payment
and who is not a recognized natural
child or adopted child of such sur-
viving spouse, then half of such pay-
ment shall be made to such surviving
spouse, and the other half of such
payment shall be made in equal
shares to each child of the covered
employee who is living and a minor at
the time of payment.”

(b) Sec. 3630(e) of EEOICPA, 42
U.S.C. 7384u(e)(1)(F)(ii), as amended
by Sec. 3151 of Pub. L. 107-107, the
National Defense Authorization Act
for Fiscal Year 2002, relating to
claims by uranium employees con-
tains a provision identical to that de-
scribed above in Sec. 3628(e).
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13. Federal Employees’
Compensation.

Federal Employees’ Com-
pensation Act, Act of
Sept. 7, 1916, ch. 458,
39 Stat. 742 5 U.S.C.
8101-8151.

(a) Sec. 8101(8), 5 U.S.C. 8108(8), de-
fines “brother” and “sister” as mean-
ing “one who at the time of the death
of the employee is under 18 years of
age or over that age and incapable of
self-support.”

(b) Sec. 8101(9), 5 U.S.C. 8108(9), de-
fines “child” as “one who at the time
of the death of the employee is under
18 years of age or over that age and
incapable of self-support, and in-
cludes stepchildren, adopted children,
and posthumous children, but does
not include married children.”

(c) Sec. 8101(10), 5 U.S.C. 8108(10),
defines “grandchild” as “one who at
the time of the death of the employee
is under 18 years of age or over that
age and incapable of self-support.”

(d) Sec. 8101(17), 5 U.S.C. 8108(17),
defines “student” as “an individual
under 23 years of age who has not
completed 4 years of education be-
yond the high school level and who is
regularly pursuing a full-time course
of study or training”.

(e) Sec. 8109, 5 U.S.C. 8109, sets forth
the order of precedence for payments
of scheduled awards unpaid at the
time of the employee’s death from a
cause other than the employment-re-
lated injury. It establishes the order
as, “if no child, to the widow or wid-
ower, if there are both a widow or
widower and a child or children, one-
half to the widow or widower and
one-half to the child or children, [and]
if there is no widow or widower, to
the child or children.”

(f) Sec. 8110(a), 5 U.S.C. 8110(a)(3),
defines “dependent” for purposes of
determining eligibility for augmented
compensation for dependents as in-
cluding “an unmarried child, while liv-
ing with the employee or receiving
regular contributions from the em-
ployee toward his support, and who is
(A) under 18 years of age; or (B) over
18 years of age and incapable of self-
support because of physical or men-
tal disability.” Notwithstanding para-
graph (3), compensation payable for
a child that would otherwise end be-
cause the child has reached 18 years
of age shall continue if he is a stu-
dent as defined by section 8101 * * *
at the time he reaches 18 years of
age for so long as he continues to be
a student or until he marries.”
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(g) Sec. 8113(a), 5 U.S.C. 8113(a), per-
mits the Secretary, after the time the
wage-earning capacity of the indi-
vidual would probably have increased
but for the injury, to recompute pro-
spectively the monetary compensa-
tion payable for disability on the basis
of an assumed monthly pay cor-
responding to the probable increased
wage-earning capacity, “if an indi-
vidual (a) was a minor or employed in
a learner’s capacity at the time of in-
jury and (b) was not physically or
mentally handicapped before the in-
jury.”

(h) Sec. 8115(a)4), 5 U.S.C.
8115(a)(4), states that the age of an
employee is one factor that shall be
used in determining his wage-earning
capacity for purposes of eligibility for
partial disability compensation when
the actual earnings of the employee
do not fairly and reasonably represent
his wage-earning capacity or the em-
ployee has no actual earnings.

(i) Sec. 8122(d)(1), 5 U.S.C. 8122(d)(1),
provides that the time limitations for
making a claim under FECA do not
begin to run against a minor until he
reaches 21 years of age or has had a
legal representative appointed.

(j) Sec. 8133(a), 5 U.S.C. 8133(a), pro-
vides for compensation if death re-
sults from an injury sustained in the
performance of duty and makes such
compensation payable in accordance
with a schedule that makes numerous
references to children and grand-
children.

(k) Sec. 8133(b)(1), 5 U.S.C.
8133(b)(1), provides that the com-
pensation payable for death under
subsection (a) terminates for a widow
or widower if they die or remarry be-
fore reaching age 55.

(l) Sec. 8133(b)(2), 5 U.S.C. 8133(b)(2),
provides that the compensation pay-
able for death under subsection (a)
terminates for a child, a brother, a
sister, or a grandchild when they die,
marry, or become 18 years of age, or
if over age 18 and incapable of self-
support becomes capable of self-sup-
port but such compensation that
would otherwise end because they
reached 18 years of age shall con-
tinue if they are a student at the time
they reach 18 years of age for as
long as they continue to be a student
or until they marry.

(m) Sec. 8135(b), 5 U.S.C. 8135(b),
provides that if a widow or widower
entitted to death benefits remarries
before reaching age 55, they shall be
paid a lump sum equal to twenty-four
times the monthly compensation to
which they were entitled immediately
before the remarriage.

(n) Sec. 8141(a), 5 U.S.C. 8141(a), Civil
Air Patrol Cadets under 18 years of
age are not covered by FECA.
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(o) Sec. 8141(b)(2), 5 U.S.C.
8141(b)(2), volunteer civiian mem-
bers of the Civil Air Patrol, other than
Civil Air Patrol Cadets under 18 years
of age, are entitled to death benefits
under sec. 8133 but only receive cer-
tain specified percentages of those
benefits with no additional payments
for a child or children in certain cir-

cumstances.
14. Longshore and Harbor | Longshore and Harbor (a) The Longshore and Harbor Workers’ | 20 CFR 702.142(a) and
Workers’ Compensation. Workers’ Compensation Compensation Act (LHWCA) provides 702.222(a).
Act, Act of March 4, workers’ compensation for maritime
1927, ch. 509, 44 Stat. employees. Sec. 2(14), 33 U.S.C.
1424 33 U.S.C. 901— 902(14), defines a child and provides
950. that a child, grandchild, brother or sis-

ter to include only a person who is
under 18 years of age, or who though
18 years of age or over, is wholly de-
pendent upon the employee and in-
capable of self-support by reason of
mental or physical disability, or is a
student.

(b) Sec. 2(18), 33 U.S.C. 902(18), de-
fines a student as a person regularly
pursuing a full-time course of study or
training at certain specified institu-
tions but not after he reaches the age
of 23 or has completed 4 years of
education beyond the high school
level, except that, where his 23rd
birthday occurs during a semester or
other enroliment period, he shall con-
tinue to be considered a student until
the end of such semester or other en-
rollment period. A child is deemed not
a student during a period of service in
the Armed Forces of the United
States. A child is not deemed to have
ceased to be a student during any in-
terim between school years if certain
conditions are met.

(c) Sec. 8(d)(1), 33 U.S.C. 908(d)(1),
provides a scheme of distribution for
payment of unpaid scheduled perma-
nent partial disability benefits when
an employee who is receiving such
benefits dies from causes other than
the injury. The distribution contains
numerous references to child or chil-
dren.

(d) Sec. 9(b)—(d), 33 U.S.C. 909(b)—(d),
provide for the payment of death ben-
efits and the amount of such pay-
ments varies in part according to
whether the deceased employee has
a child or children.

(e) Sec. 9(g), 33 U.S.C. 909(g), pro-
vides that compensation for aliens
who are not residents (or about to be-
come residents) of the United States
or Canada is the same as for resi-
dents, except that dependents in any
foreign country shall be limited to sur-
viving wife and child or children, or if
there be no surviving wife or child or
children, to surviving father or mother
whom the employee has supported.
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15. War Hazards Com-
pensation.

16. Child Labor Restrictions

17. Child Labor Restrictions

18. Black Lung Benefits

War Hazards Compensa-
tion Act, Act of Dec. 2,
1942, ch. 668, Title |, 56
Stat. 1028 42 U.S.C.
1701-1717.

Walsh-Healey Public Con-
tracts Act, 41 U.S.C. 35
et seq.,

Fair Labor Standards Act,
29 U.S.C. 201 et seq.,

Black Lung Benefits Act,
30 U.S.C. 901-945.

(f) Sec. 10(e), 33 U.S.C. 910(e), pro-
vides that in determining the average
weekly wages of an employee who is
injured when a minor, the fact can be
considered that under normal condi-
tions his wages should be expected
to increase during the period of dis-
ability.

(g9) Sec. 11, 33 U.S.C. 911, permits the
district director to require the appoint-
ment of a guardian or other rep-
resentative for a minor or any person
who is mentally incompetent to re-
ceive compensation payable to the
minor or incompetent and to exercise
the powers granted to or to perform
the duties required of them under the
LHWCA.

(h) Sec. 13(c), 33 U.S.C. 913(c), estab-
lishes the time requirement for filing a
claim. The usual one year time limit is
not applicable if the person entitled to
compensation is mentally incom-
petent or a minor and such person
has no guardian or other authorized
representative. This freeze ends for a
minor when a guardian is appointed
or when he becomes of age.

The War Hazards Compensation Act
provides that certain provisions of the
FECA and the LHWCA apply to cer-
tain persons employed by govern-
ment contractors outside the conti-
nental United States who sustain an
injury proximately caused by a war
risk hazard. Sec. 101(c), 42 U.S.C.
1701(c), provides that compensation
for disability or death to aliens and
non-nationals of the United States
who are not residents of the United
States or Canada under the Act is in
the same amount as residents, “ex-
cept that dependents in any foreign
country shall be limited to surviving
wife or husband and child or chil-
dren.”

The Act contains child labor restrictions
for government manufacturing and
supply contracts.

The Act contains child labor restrictions
applicable to almost all employers re-
ceiving Federal financial assistance.

(a) 30 U.S.C. 902(a), BLBA definition of
“dependent”: refers to sec. 902(g),
definition of “child”.

(b) 30 U.S.C. 902(g), BLBA definition of
“child”: defines a child or step-child
as an individual who is under 18
years of age; defines a child who is a
“student” by cross-reference to 42
U.S.C. 402(d)(7) (age 19) and 5
U.S.C. 8101(17) (age 23); and de-
fines a disabled child as one whose
disability began before the age speci-
fied in 42 U.S.C. 402(d) (age 22). 30
U.S.C. 922(a)(5)(1)(A), BLBA criteria
for entitlement for a minor’s “brother”
using same criteria applicable to
“child”.
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19. Black Lung Benefits ..... Black Lung Benefits Act,

30 U.S.C. 901-945.

This sec. defines who may file a bene-
fits claim. Persons aged 18 or older
may file claims on their own behalf,
while persons under age 18 generally
must rely on an authorized individual
to file the claim (with a limited excep-
tion for certain persons between 16
and 18 years of age).

20 CFR 725.301.

PART  36—NONDISCRIMINATION
ON THE BASIS OF SEX IN EDU-
CATION PROGRAMS OR ACTIVI-
TIES RECEIVING FEDERAL FINAN-
CIAL ASSISTANCE

Subpart A—Introduction

Sec.

36.100 Purpose and effective date.
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cational institutions.

36.215 Membership practices of certain orga-
nizations.

36.220 Admissions.
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submit transition plans.

36.230 Transition plans.

36.235 Statutory amendments.

Subpart C—Discrimination on the Basis of
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36.310 Recruitment.
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Prohibited

36.400
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36.410
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Comparable facilities.

Access to course offerings.

Access to schools operated by LEAs.

36.425 Counseling and use of appraisal and
counseling materials.

36.430 Financial assistance.

36.435 Employment assistance to students.

36.440 Health and insurance benefits and
services.

36.445 Marital or parental status.

36.450 Athletics.

36.4556 Textbooks and curricular material.

Subpart E—Discrimination on the Basis of
Sex in Employment in Education Pro-
grams or Activities Prohibited

36.500
36.505
36.5610
36.5615
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36.525

Employment.

Employment criteria.

Recruitment.

Compensation.

Job classification and structure.

Fringe benefits.
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requirements.
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36.600 Notice of covered programs.
36.605 Enforcement procedures.
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AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685,
1686, 1687, 1688.

SOURCE: 65 FR 52865, 52881, Aug. 30, 2000, un-
less otherwise noted.

Subpart A—Introduction

§36.100 Purpose and effective date.

The purpose of these Title IX regula-
tions is to effectuate Title IX of the
Education Amendments of 1972, as
amended (except sections 904 and 906 of
those Amendments) (20 U.S.C. 1681,
1682, 1683, 1685, 1686, 1687, 1688), which is
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or
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