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to the conformance procedures pro-
vided in § 4.6(b). 

§ 4.154 Employees covered by sections 
2(a)(3) and (4). 

The safety and health standards of 
section 2(a)(3) and the notice require-
ments of section 2(a)(4) of the Act (see 
§ 4.183) are applicable, in the absence of 
a specific exemption, to every service 
employee engaged by a contractor or 
subcontractor to furnish services under 
a contract subject to section 2(a) of the 
Act. 

§ 4.155 Employee coverage does not de-
pend on form of employment con-
tract. 

The Act, in section 8(b), makes it 
plain that the coverage of service em-
ployees depends on whether their work 
for the contractor or subcontractor on 
a covered contract is that of a service 
employee as defined in section 8(b) and 
not on any contractual relationship 
that may be alleged to exist between 
the contractor or subcontractor and 
such persons. In other words, any per-
son, except those discussed in § 4.156 
below, who performs work called for by 
a contract or that portion of a contract 
subject to the Act is, per se, a service 
employee. Thus, for example, a per-
son’s status as an ‘‘owner-operator’’ or 
an ‘‘independent contractor’’ is imma-
terial in determining coverage under 
the Act and all such persons per-
forming the work of service employees 
must be compensated in accordance 
with the Act’s requirements. 

§ 4.156 Employees in bona fide execu-
tive, administrative, or professional 
capacity. 

The term service employee as defined 
in section 8(b) of the Act does not in-
clude persons employed in a bona fide 
executive, administrative, or profes-
sional capacity as those terms are de-
fined in 29 CFR part 541. Employees 
within the definition of service em-
ployee who are employed in an execu-
tive, administrative, or professional 
capacity are not excluded from cov-
erage, however, even though they are 
highly paid, if they fail to meet the 
tests set forth in 29 CFR part 541. Thus, 
such employees as laboratory techni-
cians, draftsmen, and air ambulance pi-

lots, though they require a high level 
of skill to perform their duties and 
may meet the salary requirements of 
the regulations in part 541 of this title, 
are ordinarily covered by the Act’s pro-
visions because they do not typically 
meet the other requirements of those 
regulations. 

§§ 4.157–4.158 [Reserved] 

Subpart D—Compensation 
Standards 

§ 4.159 General minimum wage. 
The Act, in section 2(b)(1), provides 

generally that no contractor or subcon-
tractor under any Federal contract 
subject to the Act shall pay any em-
ployee engaged in performing work on 
such a contract less than the minimum 
wage specified under section 6(a)(1) of 
the Fair Labor Standards Act. Section 
2(a)(1) provides that the minimum 
monetary wage specified in any such 
contract exceeding $2,500 shall in no 
case be lower than this Fair Labor 
Standards Act minimum wage. Section 
2(b)(1) is a statutory provision which 
applies to the contractor or subcon-
tractor without regard to whether it is 
incorporated in the contract; however, 
§§ 4.6 and 4.7 provide for inclusion of its 
requirements in covered contracts and 
subcontracts. Because this statutory 
requirement specifies no fixed mone-
tary wage rate and refers only to the 
minimum wage specified under section 
6(a)(1) of the Fair Labor Standards Act, 
and because its application does not de-
pend on provisions of the contract, any 
increase in such Fair Labor Standards 
Act minimum wage during the life of 
the contract is, on its effective date, 
also effective to increase the minimum 
wage payable under section 2(b)(1) to 
employees engaged in performing work 
on the contract. The minimum wage 
rate under section 6(a)(1) of the Fair 
Labor Standards Act is $3.10 per hour 
beginning January 1, 1980, and $3.35 per 
hour after December 31, 1980. 

§ 4.160 Effect of section 6(e) of the Fair 
Labor Standards Act. 

Contractors and subcontractors per-
forming work on contracts subject to 
the Service Contract Act are required 
to pay all employees, including those 
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employees who are not performing 
work on or in connection with such 
contracts, not less than the general 
minimum wage standard provided in 
section 6(a)(1) of the Fair Labor Stand-
ards Act, as amended (Pub. L. 95–151). 

§ 4.161 Minimum monetary wages 
under contracts exceeding $2,500. 

The standards established pursuant 
to the Act for minimum monetary 
wages to be paid by contractors and 
subcontractors under service contracts 
in excess of $2,500 to service employees 
engaged in performance of the contract 
or subcontract are required to be speci-
fied in the contract and in all sub-
contracts (see § 4.6). Pursuant to the 
statutory scheme provided by sections 
2(a)(1) and 4(c) of the Act, every cov-
ered contract (and any bid specifica-
tion therefor) which is in excess of 
$2,500 shall contain a provision speci-
fying the minimum monetary wages to 
be paid the various classes of service 
employees engaged in the performance 
of the contract or any subcontract 
thereunder, as determined by the Sec-
retary or his authorized representative 
in accordance with prevailing rates for 
such employees in the locality, or, 
where a collective bargaining agree-
ment applied to the employees of a 
predecessor contractor in the same lo-
cality, in accordance with the rates for 
such employees provided for in such 
agreement, including prospective wage 
increases as provided in such agree-
ment as a result of arm’s-length nego-
tiations. In no case may such wages be 
lower than the minimum wage speci-
fied under section 6(a)(1) of the Fair 
Labor Standards Act of 1938, as amend-
ed. (For a detailed discussion of the ap-
plication of section 4(c) of the Act, see 
§ 4.163.) If some or all of the determined 
wages in a contract fall below the level 
of the Fair Labor Standards Act min-
imum by reason of a change in that 
rate by amendment of the law, these 
rates become obsolete and the em-
ployer is obligated under section 2(b)(1) 
of the Service Contract Act to pay the 
minimum wage rate established by the 
amendment as of the date it becomes 
effective. A change in the Fair Labor 
Standards Act minimum by operation 
of law would also have the same effect 
on advertised specifications or negotia-

tions for covered service contracts, i.e., 
it would make ineffective and would 
supplant any lower rate or rates in-
cluded in such specifications or nego-
tiations whether or not determined. 
However, unless affected by such a 
change in the Fair Labor Standards 
Act minimum wage, by contract 
changes necessitating the insertion of 
new wage provisions (see §§ 4.5(c) and 
4.143–4.145) or by the requirements of 
section 4(c) of the Act (see § 4.163), the 
minimum monetary wage rate speci-
fied in the contract for each of the 
classes of service employees for which 
wage determinations have been made 
under section 2(a)(1) will continue to 
apply throughout the period of con-
tract performance. No change in the 
obligation of the contractor or subcon-
tractor with respect to minimum mon-
etary wages will result from the mere 
fact that higher or lower wage rates 
may be determined to be prevailing for 
such employees in the locality after 
the award and before completion of the 
contract. Such wage determinations 
are effective for contracts not yet 
awarded, as provided in § 4.5(a). 

§ 4.162 Fringe benefits under contracts 
exceeding $2,500. 

(a) Pursuant to the statutory scheme 
provided by sections 2(a)(2) and 4(c) of 
the Act, every covered contract in ex-
cess of $2,500 shall contain a provision 
specifying the fringe benefits to be fur-
nished the various classes of service 
employees, engaged in the performance 
of the contract or any subcontract 
thereunder, as determined by the Sec-
retary or his authorized representative 
to be prevailing for such employees in 
the locality or, where a collective bar-
gaining agreement applied to the em-
ployees of a predecessor contractor in 
the same locality, the various classes 
of service employees engaged in the 
performance of the contract or any 
subcontract must be provided the 
fringe benefits, including prospective 
or accrued fringe benefit increases, 
provided for in such agreement as a re-
sult of arm’s-length negotiations. (For 
a detailed discussion of section 4(c) of 
the Act, see § 4.163.) As provided by sec-
tion 2(a)(2) of the Act, fringe benefits 
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include medical or hospital care, pen-
sions on retirement or death, com-
pensation for injuries or illness result-
ing from occupational activity, or in-
surance to provide any of the fore-
going, unemployment benefits, life in-
surance, disability and sickness insur-
ance, accident insurance, vacation and 
holiday pay, costs of apprenticeship or 
other similar programs and other bona 
fide fringe benefits not otherwise re-
quired by Federal, State, or local law 
to be provided by the contractor or 
subcontractor. 

(b) Under this provision, the fringe 
benefits, if any, which the contractor 
or subcontractor is required to furnish 
the service employees engaged in the 
performance of the contract are speci-
fied in the contract documents (see 
§ 4.6). How the contractor may satisfy 
this obligation is dealt with in §§ 4.170 
through 4.177 of this part. A change in 
the fringe benefits required by the con-
tract provision will not result from the 
mere fact that other or additional 
fringe benefits are determined to be 
prevailing for such employees in the lo-
cality at a time subsequent to the 
award but before completion of the 
contract. Such fringe benefit deter-
minations are effective for contracts 
not yet awarded (see § 4.5(a)), or in the 
event that changes in an existing con-
tract requiring their insertion for pro-
spective application have occurred (see 
§§ 4.143 through 4.145). However, none of 
the provisions of this paragraph may 
be construed as altering a successor 
contractor’s obligations under section 
4(c) of the Act. (See § 4.163.) 

§ 4.163 Section 4(c) of the Act. 
(a) Section 4(c) of the Act provides 

that no ‘‘contractor or subcontractor 
under a contract, which succeeds a con-
tract subject to this Act and under 
which substantially the same services 
are furnished, shall pay any service 
employee under such contract less than 
the wages and fringe benefits, includ-
ing accrued wages and fringe benefits, 
and any prospective increases in wages 
and fringe benefits provided for in a 
collective-bargaining agreement as a 
result of arm’s-length negotiations, to 
which such service employees would 
have been entitled if they were em-
ployed under the predecessor contract: 

Provided, That in any of the foregoing 
circumstances such obligations shall 
not apply if the Secretary finds after a 
hearing in accordance with regulations 
adopted by the Secretary that such 
wages and fringe benefits are substan-
tially at variance with those which 
prevail for services of a character simi-
lar in the locality.’’ Under this provi-
sion, the successor contractor’s sole 
obligation is to insure that all service 
employees are paid no less than the 
wages and fringe benefits to which such 
employees would have been entitled if 
employed under the predecessor’s col-
lective bargaining agreement (i.e., irre-
spective of whether the successor’s em-
ployees were or were not employed by 
the predecessor contractor). The obli-
gation of the successor contractor is 
limited to the wage and fringe benefit 
requirements of the predecessor’s col-
lective bargaining agreement and does 
not extend to other items such as se-
niority, grievance procedures, work 
rules, overtime, etc. 

(b) Section 4(c) is self-executing. Under 
section 4(c), a successor contractor in 
the same locality as the predecessor 
contractor is statutorily obligated to 
pay no less than the wage rates and 
fringe benefits which were contained in 
the predecessor contractor’s collective 
bargaining agreement. This is a direct 
statutory obligation and requirement 
placed on the successor contractor by 
section 4(c) and is not contingent or de-
pendent upon the issuance or incorpo-
ration in the contract of a wage deter-
mination based on the predecessor con-
tractor’s collective bargaining agree-
ment. Pursuant to section 4(b) of the 
Act, a variation has been granted 
which limits the self-executing applica-
tion of section 4(c) in the cir-
cumstances and under the conditions 
described in § 4.1b(b) of this part. It 
must be emphasized, however, that the 
variation in § 4.1b(b) is applicable only 
if the contracting officer has given 
both the incumbent (predecessor) con-
tractor and the employees’ collective 
bargaining representative notification 
at least 30 days in advance of any esti-
mated procurement date. 

(c) Variance hearings. The regulations 
and procedures for hearings pursuant 
to section 4(c) of the Act are contained 
in § 4.10 of subpart A and parts 6 and 8 
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of this title. If, as the result of such 
hearing, some or all of the wage rate 
and/or fringe benefit provisions of a 
predecessor contractor’s collective bar-
gaining agreement are found to be sub-
stantially at variance with the wage 
rates and/or fringe benefits prevailing 
in the locality, the Administrator will 
cause a new wage determination to be 
issued in accordance with the decision 
of the Administrative Law Judge or 
the Administrative Review Board, as 
appropriate. Since ‘‘it was the clear in-
tent of Congress that any revised wage 
determinations resulting from a sec-
tion 4(c) proceeding were to have valid-
ity with respect to the procurement in-
volved’’ (53 Comp. Gen. 401, 402, 1973), 
the solicitation, or the contract if al-
ready awarded, must be amended to in-
corporate the newly issued wage deter-
mination. Such new wage determina-
tion shall be made applicable to the 
contract as of the date of the Adminis-
trative Law Judge’s decision or, where 
the decision is reviewed by the Admin-
istrative Review Board, the date of 
that decision. The legislative history of 
the 1972 Amendments makes clear that 
the collectively bargained ‘‘wages and 
fringe benefits shall continue to be 
honored * * * unless and until the Sec-
retary finds, after a hearing, that such 
wages and fringe benefits are substan-
tially at variance with those prevailing 
in the locality for like services’’ (S. 
Rept. 92–1131, 92nd Cong., 2d Sess. 5). 
Thus, variance decisions do not have 
application retroactive to the com-
mencement of the contract. 

(d) Sections 2(a) and 4(c) must be read 
in conjunction. The Senate report ac-
companying the bill which amended 
the Act in 1972 states that ‘‘Sections 
2(a)(1), 2(a)(2), and 4(c) must be read in 
harmony to reflect the statutory 
scheme.’’ (S. Rept. 92–1131, 92nd Cong., 
2nd Sess. 4.) Therefore, since section 
4(c) refers only to the predecessor con-
tractor’s collective bargaining agree-
ment, the reference to collective bar-
gaining agreements in sections 2(a)(1) 
and 2(a)(2) can only be read to mean a 
predecessor contractor’s collective bar-
gaining agreement. The fact that a suc-
cessor contractor may have its own 
collective bargaining agreement does 
not negate the clear mandate of the 
statute that the wages and fringe bene-

fits called for by the predecessor con-
tractor’s collective bargaining agree-
ment shall be the minimum payable 
under a new (successor) contract nor 
does it negate the application of a pre-
vailing wage determination issued pur-
suant to section 2(a) where there was 
no applicable predecessor collective 
bargaining agreement. 48 Comp. Gen. 
22, 23–24 (1968). In addition, because sec-
tion 2(a) only applies to covered con-
tracts in excess of $2,500, the require-
ments of section 4(c) likewise apply 
only to successor contracts which may 
be in excess of $2,500. However, if the 
successor contract is in excess of $2,500, 
section 4(c) applies regardless of the 
amount of the predecessor contract. 
(See §§ 4.141–4.142 for determining con-
tract amount.) 

(e) The operative words of section 4(c) 
refer to ‘‘contract’’ not ‘‘contractor’’. Sec-
tion 4(c) begins with the language, 
‘‘[n]o contractor or subcontractor 
under a contract, which succeeds a con-
tract subject to this Act’’ (emphasis 
supplied). Thus, the statute is applica-
ble by its terms to a successor contract 
without regard to whether the suc-
cessor contractor was also the prede-
cessor contractor. A contractor may 
become its own successor because it 
was the successful bidder on a recom-
petition of an existing contract, or be-
cause the contracting agency exercises 
an option or otherwise extends the 
term of the existing contract, etc. (See 
§§ 4.143–4.145.) Further, since sections 
2(a) and 4(c) must be read in harmony 
to reflect the statutory scheme, it is 
clear that the provisions of section 4(c) 
apply whenever the Act or the regula-
tions require that a new wage deter-
mination be incorporated into the con-
tract (53 Comp. Gen. 401, 404–6 (1973)). 

(f) Collective bargaining agreement must 
be applicable to work performed on the 
predecessor contract. Section 4(c) will be 
operative only if the employees who 
worked on the predecessor contract 
were actually paid in accordance with 
the wage and fringe benefit provisions 
of a predecessor contractor’s collective 
bargaining agreement. Thus, for exam-
ple, section 4(c) would not apply if the 
predecessor contractor entered into a 
collective bargaining agreement for 
the first time, which did not become ef-
fective until after the expiration of the 
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predecessor contract. Likewise, the re-
quirements of section 4(c) would not 
apply if the predecessor contractor’s 
collective bargaining agreement ap-
plied only to other employees of the 
firm and not to the employees working 
on the contract. 

(g) Contract reconfigurations. As a re-
sult of changing priorities, mission re-
quirements, or other considerations, 
contracting agencies may decide to re-
structure their support contracts. 
Thus, specific contract requirements 
from one contract may be broken out 
and placed in a new contract or com-
bined with requirements from other 
contracts into a consolidated contract. 
The protections afforded service em-
ployees under section 4(c) are not lost 
or negated because of such contract re-
configurations, and the predecessor 
contractor’s collectively bargained 
rates follow identifiable contract work 
requirements into new or consolidated 
contracts, provided that the new or 
consolidated contract is for services 
which were furnished in the same local-
ity under a predecessor contract. See 
§ 4.163(i). However, where there is more 
than one predecessor contract to the 
new or consolidated contract, and 
where the predecessor contracts in-
volve the same or similar function(s) of 
work, using substantially the same job 
classifications, the predecessor con-
tract which covers the greater portion 
of the work in such function(s) shall be 
deemed to be the predecessor contract 
for purposes of section 4(c), and the col-
lectively bargained wages and fringe 
benefits under that contract, if any, 
shall be applicable to such function(s). 
This limitation on the application of 
section 4(c) is necessary and proper in 
the public interest and is in accord 
with the remedial purpose of the Act to 
protect prevailing labor standards. 

(h) Interruption of contract services. 
Other than the requirement that sub-
stantially the same services be fur-
nished, the requirement for arm’s- 
length negotiations and the provision 
for variance hearings, the Act does not 
impose any other restrictions on the 
application of section 4(c). Thus, the 
application of section 4(c) is not ne-
gated because the contracting author-
ity may change and the successor con-
tract is awarded by a different con-

tracting agency. Also, there is no re-
quirement that the successor contract 
commence immediately after the com-
pletion or termination of the prede-
cessor contract, and an interruption of 
contract services does not negate the 
application of section 4(c). Contract 
services may be interrupted because 
the Government facility is temporarily 
closed for renovation, or because a 
predecessor defaulted on the contract 
or because a bid protest has halted a 
contract award requiring the Govern-
ment to perform the services with its 
own employees. In all such cases, the 
requirements of section 4(c) would 
apply to any successor contract which 
may be awarded after the temporary 
interruption or hiatus. The basic prin-
ciple in all of the preceding examples is 
that successorship provisions of section 
4(c) apply to the full term successor 
contract. Therefore, temporary interim 
contracts, which allow a contracting 
agency sufficient time to solicit bids 
for a full term contract, also do not ne-
gate the application of section 4(c) to a 
full term successor contract. 

(i) Place of performance. The 
successorship requirements of section 
4(c) apply to all contracts for substan-
tially the same services as were fur-
nished under a predecessor contract in 
the same locality. As stated in 
§ 4.4(a)(2), a wage determination incor-
porated in the contract shall be appli-
cable thereto regardless of whether the 
successful contractor subsequently 
changes the place(s) of contract per-
formance. Similarly, the application of 
section 4(c) (and any wage determina-
tion issued pursuant to section 4(c) and 
included in the contract) is not negated 
by the fact that a successor prime con-
tractor subsequently changes the 
place(s) of contract performance or 
subcontracts any part of the contract 
work to a firm which performs the 
work in a different locality. 

(j) Interpretation of wage and fringe 
benefit provisions of wage determinations 
issued pursuant to sections 2(a) and 4(c). 
Wage determinations which are issued 
for successor contracts subject to sec-
tion 4(c) are intended to accurately re-
flect the rates and fringe benefits set 
forth in the predecessor’s collective 
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bargaining agreement. However, fail-
ure to include in the wage determina-
tion any job classification, wage rate, 
or fringe benefit encompassed in the 
collective bargaining agreement does 
not relieve the successor contractor of 
the statutory requirement to comply 
at a minimum with the terms of the 
collective bargaining agreement inso-
far as wages and fringe benefits are 
concerned. Since the successor’s obli-
gations are governed by the terms of 
the collective bargaining agreement, 
any interpretation of the wage and 
fringe benefit provisions of the collec-
tive bargaining agreement where its 
provisions are unclear must be based 
on the intent of the parties to the col-
lective bargaining agreement, provided 
that such interpretation is not viola-
tive of law. Therefore, some of the 
principles discussed in §§ 4.170 through 
4.177 regarding specific interpretations 
of the fringe benefit provisions of pre-
vailing wage determinations may not 
be applicable to wage determinations 
issued pursuant to section 4(c). As pro-
vided in section 2(a)(2), a contractor 
may satisfy its fringe benefit obliga-
tions under any wage determination 
‘‘by furnishing any equivalent com-
binations of fringe benefits or by mak-
ing equivalent or differential payments 
in cash’’ in accordance with the rules 
and regulations set forth in § 4.177 of 
this subpart. 

(k) No provision of this section shall 
be construed as permitting a successor 
contractor to pay its employees less 
than the wages and fringe benefits to 
which such employees would have been 
entitled under the predecessor contrac-
tor’s collective bargaining agreement. 
Thus, some of the principles discussed 
in § 4.167 may not be applicable in sec-
tion 4(c) successorship situations. For 
example, unless the predecessor con-
tractor’s collective bargaining agree-
ment allowed the deduction from em-
ployees’ wages of the reasonable cost 
or fair value for providing board, lodg-
ing, or other facilities, the successor 
may not include such costs as part of 
the applicable minimum wage specified 
in the wage determination. Likewise, 
unless the predecessor contractor’s 
agreement allowed a tip credit 
(§ 4.6(q)), the successor contractor may 
not take a tip credit toward satisfying 

the minimum wage requirements under 
sections 2(a)(1) and 4(c). 

§ 4.164 [Reserved] 

COMPLIANCE WITH COMPENSATION 
STANDARDS 

§ 4.165 Wage payments and fringe ben-
efits—in general. 

(a)(1) Monetary wages specified under 
the Act shall be paid to the employees 
to whom they are due promptly and in 
no event later than one pay period fol-
lowing the end of the pay period in 
which they are earned. No deduction, 
rebate, or refund is permitted, except 
as hereinafter stated. The same rules 
apply to cash payments authorized to 
be paid with the statutory monetary 
wages as equivalents of determined 
fringe benefits (see § 4.177). 

(2) The Act makes no distinction, 
with respect to its compensation provi-
sions, between temporary, part-time, 
and full-time employees, and the wage 
and fringe benefit determinations 
apply, in the absence of an express lim-
itation, equally to all such service em-
ployees engaged in work subject to the 
Act’s provisions. (See § 4.176 regarding 
fringe benefit payments to temporary 
and part-time employees.) 

(b) The Act does not prescribe the 
length of the pay period. However, for 
purposes of administration of the Act, 
and to conform with practices required 
under other statutes that may be appli-
cable to the employment, wages and 
hours worked must be calculated on 
the basis of a fixed and regularly recur-
ring workweek of seven consecutive 24- 
hour workday periods, and the records 
must be kept on this basis. It is appro-
priate to use this workweek for the pay 
period. A bi-weekly or semimonthly, 
pay period may, however, be used if ad-
vance notification is given to the af-
fected employees. A pay period longer 
than semimonthly is not recognized as 
appropriate for service employees and 
wage payments at greater intervals 
will not be considered as constituting 
proper payments in compliance with 
the Act. 

(c) The prevailing rate established by 
a wage determination under the Act is 
a minimum rate. A contractor is not 
precluded from paying wage rates in 
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excess of those determined to be pre-
vailing in the particular locality. Nor 
does the Act affect or require the 
changing of any provisions of union 
contracts specifying higher monetary 
wages or fringe benefits than those 
contained in an applicable determina-
tion. However, if an applicable wage de-
termination contains a wage or fringe 
benefit provision for a class of service 
employees which is higher than that 
specified in an existing union agree-
ment, the determination’s provision 
must be observed for any work per-
formed on a contract subject to that 
determination. 

§ 4.166 Wage payments—unit of pay-
ment. 

The standard by which monetary 
wage payments are measured under the 
Act is the wage rate per hour. An hour-
ly wage rate is not, however, the only 
unit for payment of wages that may be 
used for employees subject to the Act. 
Employees may be paid on a daily, 
weekly, or other time basis, or by piece 
or task rates, so long as the measure of 
work and compensation used, when 
translated or reduced by computation 
to an hourly basis each workweek, will 
provide a rate per hour that will fulfill 
the statutory requirement. Whatever 
system of payment is used, however, 
must ensure that each hour of work in 
performance of the contract is com-
pensated at not less than the required 
minimum rate. Failure to pay for cer-
tain hours at the required rate cannot 
be transformed into compliance with 
the Act by reallocating portions of 
payments made for other hours which 
are in excess of the specified minimum. 

§ 4.167 Wage payments—medium of 
payment. 

The wage payment requirements 
under the Act for monetary wages 
specified under its provisions will be 
satisfied by the timely payment of 
such wages to the employee either in 
cash or negotiable instrument payable 
at par. Such payment must be made fi-
nally and unconditionally and ‘‘free 
and clear.’’ Scrip, tokens, credit cards, 
‘‘dope checks’’, coupons, salvage mate-
rial, and similar devices which permit 
the employer to retain and prevent the 
employee from acquiring control of 

money due for the work until some 
time after the pay day for the period in 
which it was earned, are not proper me-
diums of payment under the Act. If, as 
is permissible, they are used as a con-
venient device for measuring earnings 
or allowable deductions during a single 
pay period, the employee cannot be 
charged with the loss or destruction of 
any of them and the employer may not, 
because the employee has not actually 
redeemed them, credit itself with any 
which remain outstanding on the pay 
day in determining whether it has met 
the requirements of the Act. The em-
ployer may not include the cost of 
fringe benefits or equivalents furnished 
as required under section 2(a)(2) of the 
Act, as a credit toward the monetary 
wages it is required to pay under sec-
tion 2(a)(1) or 2(b) of the Act (see 
§ 4.170). However, the employer may 
generally include, as a part of the ap-
plicable minimum wage which it is re-
quired to pay under the Act, the rea-
sonable cost or fair value, as deter-
mined by the Administrator, of fur-
nishing an employee with ‘‘board, lodg-
ing, or other facilities,’’ as defined in 
part 531 of this title, in situations 
where such facilities are customarily 
furnished to employees, for the conven-
ience of the employees, not primarily 
for the benefit of the employer, and the 
employees’ acceptance of them is vol-
untary and uncoerced. (See also 
§ 4.163(k).) The determination of reason-
able cost or fair value will be in ac-
cordance with the Administrator’s reg-
ulations under the Fair Labor Stand-
ards Act, contained in such part 531 of 
this title. While employment on con-
tracts subject to the Act would not or-
dinarily involve situations in which 
service employees would receive tips 
from third persons, the treatment of 
tips for wage purposes in the situations 
where this may occur should be under-
stood. For purposes of this Act, tips 
may generally be included in wages in 
accordance with the regulations under 
the Fair Labor Standards Act, con-
tained in part 531. (See also § 4.6(q) and 
§ 4.163(k).) The general rule under that 
Act is that the amount paid a tipped 
employee by his employer is deemed to 
be increased on account of tips by an 
amount determined by the employer, 
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not in excess of 40 percent of the min-
imum wage applicable under section 6 
of that Act, effective January 1, 1980. 
Thus, the tip credit taken by an em-
ployer subject to the Service Contract 
Act may not exceed $1.34 per hour after 
December 31, 1980. (See § 4.163(k) for ex-
ceptions in section 4(c) situations.) In 
no event shall the sum credited be in 
excess of the value of tips actually re-
ceived by the employee. 

[48 FR 49762, Oct. 27, 1983; 48 FR 50529, Nov. 2, 
1983] 

§ 4.168 Wage payments—deductions 
from wages paid. 

(a) The wage requirements of the Act 
will not be met where unauthorized de-
ductions, rebates, or refunds reduce the 
wage payment made to the employee 
below the minimum amounts required 
under the provisions of the Act and the 
regulations thereunder, or where the 
employee fails to receive such amounts 
free and clear because he ‘‘kicks back’’ 
directly or indirectly to the employer 
or to another person for the employer’s 
benefit the whole or part of the wage 
delivered to him. Authorized deduc-
tions are limited to those required by 
law, such as taxes payable by employ-
ees required to be withheld by the em-
ployer and amounts due employees 
which the employer is required by 
court order to pay to another; deduc-
tions allowable for the reasonable cost 
or fair value of board, lodging, and fa-
cilities furnished as set forth in § 4.167; 
and deductions of amounts which are 
authorized to be paid to third persons 
for the employee’s account and benefit 
pursuant to his voluntary assignment 
or order or a collective bargaining 
agreement with bona fide representa-
tives of employees which is applicable 
to the employer. Deductions for 
amounts paid to third persons on the 
employee’s account which are not so 
authorized or are contrary to law or 
from which the contractor, subcon-
tractor or any affiliated person derives 
any payment, rebate, commission, 
profit, or benefit directly or indirectly, 
may not be made if they cut into the 
wage required to be paid under the Act. 
The principles applied in determining 
the permissibility of deductions for 
payments made to third persons are ex-

plained in more detail in §§ 531.38–531.40 
of this title. 

(b) Cost of maintaining and furnishing 
uniforms. (1) If the employees are re-
quired to wear uniforms either by the 
employer, the nature of the job, or the 
Government contract, then the cost of 
furnishing and maintaining the uni-
forms is deemed to be a business ex-
pense of the employer and such cost 
may not be borne by the employees to 
the extent that to do so would reduce 
the employees’ compensation below 
that required by the Act. Since it may 
be administratively difficult and bur-
densome for employers to determine 
the actual cost incurred by all employ-
ees for maintaining their own uni-
forms, payment in accordance with the 
following standards is considered suffi-
cient for the contractor to satisfy its 
wage obligations under the Act: 

(i) The contractor furnishes all em-
ployees with an adequate number of 
uniforms without cost to the employ-
ees or reimburses employees for the ac-
tual cost of the uniforms. 

(ii) Where uniform cleaning and 
maintenance is made the responsibility 
of the employee, the contractor reim-
burses all employees for such cleaning 
and maintenance at the rate of $3.35 a 
week (or 67 cents a day). Since employ-
ees are generally required to wear a 
clean uniform each day regardless of 
the number of hours the employee may 
work that day, the preceding weekly 
amount generally may be reduced to 
the stated daily equivalent but not to 
an hourly equivalent. A contractor 
may reimburse employees at a dif-
ferent rate if the contractor furnishes 
affirmative proof as to the actual cost 
to the employees of maintaining their 
uniforms or if a different rate is pro-
vided for in a bona fide collective bar-
gaining agreement covering the em-
ployees working on the contract. 

(2) However, there generally is no re-
quirement that employees be reim-
bursed for uniform maintenance costs 
in those instances where the uniforms 
furnished are made of ‘‘wash and wear’’ 
materials which may be routinely 
washed and dried with other personal 
garments, and do not generally require 
daily washing, dry cleaning, commer-
cial laundering, or any other special 
treatment because of heavy soiling in 
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work usage or in order to meet the 
cleanliness or appearance standards set 
by the terms of the Government con-
tract, by the contractor, by law, or by 
the nature of the work. This limitation 
does not apply where a different provi-
sion has been set forth on the applica-
ble wage determination. In the case of 
wage determinations issued under sec-
tion 4(c) of the Act for successor con-
tracts, the amount established by the 
parties to the predecessor collective 
bargaining agreement is deemed to be 
the cost of laundering wash and wear 
uniforms. 

(c) Stipends, allowances or other pay-
ments made directly to an employee by 
a party other than the employer (such 
as a stipend for training paid by the 
Veterans Administration) are not part 
of ‘‘wages’’ and the employer may not 
claim credit for such payments toward 
its monetary obligations under the 
Act. 

§ 4.169 Wage payments—work subject 
to different rates. 

If an employee during a workweek 
works in different capacities in the 
performance of the contract and two or 
more rates of compensation under sec-
tion 2 of the Act are applicable to the 
classes of work which he or she per-
forms, the employee must be paid the 
highest of such rates for all hours 
worked in the workweek unless it ap-
pears from the employer’s records or 
other affirmative proof which of such 
hours were included in the periods 
spent in each class of work. The rule is 
the same where such an employee is 
employed for a portion of the work-
week in work not subject to the Act, 
for which compensation at a lower rate 
would be proper if the employer by his 
records or other affirmative proof, seg-
regated the worktime thus spent. 

§ 4.170 Furnishing fringe benefits or 
equivalents. 

(a) General. Fringe benefits required 
under the Act shall be furnished, sepa-
rate from and in addition to the speci-
fied monetary wages, by the contractor 
or subcontractor to the employees en-
gaged in performance of the contract, 
as specified in the determination of the 
Secretary or his authorized representa-
tive and prescribed in the contract doc-

uments. Section 2(a)(2) of the Act pro-
vides that the obligation to furnish the 
specified benefits ‘‘may be discharged 
by furnishing any equivalent combina-
tions of fringe benefits or by making 
equivalent or differential payments in 
cash under rules and regulations estab-
lished by the Secretary.’’ The gov-
erning rules and regulations for fur-
nishing such equivalents are set forth 
in § 4.177 of this subpart. An employer 
cannot offset an amount of monetary 
wages paid in excess of the wages re-
quired under the determination in 
order to satisfy his fringe benefit obli-
gations under the Act, and must keep 
appropriate records separately showing 
amounts paid for wages and amounts 
paid for fringe benefits. 

(b) Meeting the requirement, in general. 
The various fringe benefits listed in the 
Act and in § 4.162(a) are illustrative of 
those which may be found to be pre-
vailing for service employees in a par-
ticular locality. The benefits which an 
employer will be required to furnish 
employees performing on a particular 
contract will be specified in the con-
tract documents. A contractor may 
dispose of certain of the fringe benefit 
obligations which may be required by 
an applicable fringe benefit determina-
tion, such as pension, retirement, or 
health insurance, by irrevocably pay-
ing the specified contributions for 
fringe benefits to an independent trust-
ee or other third person pursuant to an 
existing ‘‘bona fide’’ fund, plan, or pro-
gram on behalf of employees engaged 
in work subject to the Act’s provisions. 
Where such a plan or fund does not 
exist, a contractor must discharge his 
obligation relating to fringe benefits 
by furnishing either an equivalent 
combination of ‘‘bona fide’’ fringe ben-
efits or by making equivalent pay-
ments in cash to the employee, in ac-
cordance with the regulations in § 4.177. 

§ 4.171 ‘‘Bona fide’’ fringe benefits. 
(a) To be considered a ‘‘bona fide’’ 

fringe benefit for purposes of the Act, a 
fringe benefit plan, fund, or program 
must constitute a legally enforceable 
obligation which meets the following 
criteria: 

(1) The provisions of a plan, fund, or 
program adopted by the contractor, or 
by contract as a result of collective 
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bargaining, must be specified in writ-
ing, and must be communicated in 
writing to the affected employees. Con-
tributions must be made pursuant to 
the terms of such plan, fund, or pro-
gram. The plan may be either con-
tractor-financed or a joint contractor- 
employee contributory plan. For exam-
ple, employer contributions to Indi-
vidual Retirement Accounts (IRAs) ap-
proved by IRS are permissible. How-
ever, any contributions made by em-
ployees must be voluntary, and if such 
contributions are made through pay-
roll deductions, such deductions must 
be made in accordance with § 4.168. No 
contribution toward fringe benefits 
made by the employees themselves, or 
fringe benefits provided from monies 
deducted from the employee’s wages 
may be included or used by an em-
ployer in satisfying any part of any 
fringe benefit obligation under the Act. 

(2) The primary purpose of the plan 
must be to provide systematically for 
the payment of benefits to employees 
on account of death, disability, ad-
vanced age, retirement, illness, med-
ical expenses, hospitalization, supple-
mental unemployment benefits, and 
the like. 

(3) The plan must contain a definite 
formula for determining the amount to 
be contributed by the contractor and a 
definite formula for determining the 
benefits for each of the employees par-
ticipating in the plan. 

(4) Except as provided in paragraph 
(b), the contractor’s contributions 
must be paid irrevocably to a trustee 
or third person pursuant to an insur-
ance agreement, trust or other funded 
arrangement. The trustee must assume 
the usual fiduciary responsibilities im-
posed upon trustees by applicable law. 
The trust or fund must be set up in 
such a way that the contractor will not 
be able to recapture any of the con-
tributions paid in nor in any way di-
vert the funds to its own use or benefit. 

(5) Benefit plans or trusts of the 
types listed in 26 U.S.C. 401(a) which 
are disapproved by the Internal Rev-
enue Service as not satisfying the re-
quirements of section 401(a) of the In-
ternal Revenue Code or which do not 
meet the requirements of the Em-
ployee Retirement Income Security 
Act of 1974, 29 U.S.C. 1001, et seq. and 

regulations thereunder, are not deemed 
to be ‘‘bona fide’’ plans for purposes of 
the Service Contract Act. 

(6) It should also be noted that such 
plans must meet certain other criteria 
as set forth in § 778.215 of 29 CFR part 
778 in order for any contributions to be 
excluded from computation of the reg-
ular rate of pay for overtime purposes 
under the Fair Labor Standards Act 
(§§ 4.180–4.182). 

(b)(1) Unfunded self-insured fringe 
benefit plans (other than fringe bene-
fits such as vacations and holidays 
which by their nature are normally un-
funded) under which contractors alleg-
edly make ‘‘out of pocket’’ payments 
to provide benefits as expenses may 
arise, rather than making irrevocable 
contributions to a trust or other fund-
ed arrangement as required under 
§ 4.171(a)(4), are not normally consid-
ered ‘‘bona fide’’ plans or equivalent 
benefits for purposes of the Act. 

(2) A contractor may request ap-
proval by the Administrator of an un-
funded self-insured plan in order to 
allow credit for payments under the 
plan to meet the fringe benefit require-
ments of the Act. In considering 
whether such a plan is bona fide, the 
Administrator will consider such fac-
tors as whether it could be reasonably 
anticipated to provide the prescribed 
benefits, whether it represents a le-
gally enforceable commitment to pro-
vide such benefits, whether it is carried 
out under a financially responsible pro-
gram, and whether the plan has been 
communicated to the employees in 
writing. The Administrator in his/her 
discretion may direct that assets be set 
aside and preserved in an escrow ac-
count or that other protections be af-
forded to meet the plan’s future obliga-
tion. 

(c) No benefit required by any other 
Federal law or by any State or local 
law, such as unemployment compensa-
tion, workers’ compensation, or social 
security, is a fringe benefit for pur-
poses of the Act. 

(d) The furnishing to an employee of 
board, lodging, or other facilities under 
the circumstances described in § 4.167, 
the cost or value of which is creditable 
toward the monetary wages specified 
under the Act, may not be used to off-
set any fringe benefit obligations, as 
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such items and facilities are not fringe 
benefits or equivalent benefits for pur-
poses of the Act. 

(e) The furnishing of facilities which 
are primarily for the benefit or conven-
ience of the contractor or the cost of 
which is properly a business expense of 
the contractor is not the furnishing of 
a ‘‘bona fide’’ fringe benefit or equiva-
lent benefit or the payment of wages. 
This would be true of such items, for 
example, as relocation expenses, travel 
and transportation expenses incident 
to employment, incentive or sugges-
tion awards, and recruitment bonuses, 
as well as tools and other materials 
and services incidental to the employ-
er’s performance of the contract and 
the carrying on of his business, and the 
cost of furnishing, laundering, and 
maintaining uniforms and/or related 
apparel or equipment where employees 
are required by the contractor, by the 
contractor’s Government contract, by 
law, or by the nature of the work to 
wear such items. See also § 4.168. 

(f) Contributions by contractors for 
such items as social functions or par-
ties for employees, flowers, cards, or 
gifts on employee birthdays, anniver-
saries, etc. (sunshine funds), employee 
rest or recreation rooms, paid coffee 
breaks, magazine subscriptions, and 
professional association or club dues, 
may not be used to offset any wages or 
fringe benefits specified in the con-
tract, as such items are not ‘‘bona 
fide’’ wages or fringe benefits or equiv-
alent benefits for purposes of the Act. 

§ 4.172 Meeting requirements for par-
ticular fringe benefits—in general. 

Where a fringe benefit determination 
specifies the amount of the employer’s 
contribution to provide the benefit, the 
amount specified is the actual min-
imum cash amount that must be pro-
vided by the employer for the em-
ployee. No deduction from the specified 
amount may be made to cover any ad-
ministrative costs which may be in-
curred by the contractor in providing 
the benefits, as such costs are properly 
a business expense of the employer. If 
prevailing fringe benefits for insurance 
or retirement are determined in a stat-
ed amount, and the employer provides 
such benefits through contribution in a 
lesser amount, he will be required to 

furnish the employee with the dif-
ference between the amount stated in 
the determination and the actual cost 
of the benefits which he provides. Un-
less otherwise specified in the par-
ticular wage determination, such as 
one reflecting collectively bargained 
fringe benefit requirements, issued pur-
suant to section 4(c) of the Act, every 
employee performing on a covered con-
tract must be furnished the fringe ben-
efits required by that determination 
for all hours spent working on that 
contract up to a maximum of 40 hours 
per week and 2,080 (i.e., 52 weeks of 40 
hours each) per year, as these are the 
typical number of nonovertime hours 
of work in a week, and in a year, re-
spectively. Since the Act’s fringe ben-
efit requirements are applicable on a 
contract-by-contract basis, employees 
performing on more than one contract 
subject to the Act must be furnished 
the full amount of fringe benefits to 
which they are entitled under each 
contract and applicable wage deter-
mination. Where a fringe benefit deter-
mination has been made requiring em-
ployer contributions for a specified 
fringe benefit in a stated amount per 
hour, a contractor employing employ-
ees part of the time on contract work 
and part of the time on other work, 
may only credit against the hourly 
amount required for the hours spent on 
the contract work, the corresponding 
proportionate part of a weekly, month-
ly, or other amount contributed by him 
for such fringe benefits or equivalent 
benefits for such employees. If, for ex-
ample, the determination requires 
health and welfare benefits in the 
amount of 30 cents an hour and the em-
ployer provides hospitalization insur-
ance for such employees at a cost of 
$10.00 a week, the employer may credit 
25 cents an hour ($10.00 ÷ 40) toward his 
fringe benefit obligation for such em-
ployees. If an employee works 25 hours 
on the contract work and 15 hours on 
other work, the employer cannot allo-
cate the entire $10.00 to the 25 hours 
spent on contract work and take credit 
for 30 cents per hour in that manner, 
but must spread the cost over the full 
forty hours. 
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§ 4.173 Meeting requirements for vaca-
tion fringe benefits. 

(a) Determining length of service for va-
cation eligibility. It has been found that 
for many types of service contracts 
performed at Federal facilities a suc-
cessor contractor will utilize the em-
ployees of the previous contractor in 
the performance of the contract. The 
employees typically work at the same 
location providing the same services to 
the same clientele over a period of 
years, with periodic, often annual, 
changes of employer. The incumbent 
contractor, when bidding on a con-
tract, must consider his liability for 
vacation benefits for those workers in 
his employ. If prospective contractors 
who plan to employ the same personnel 
were not required to furnish these em-
ployees with the same prevailing vaca-
tion benefits, it would place the incum-
bent contractor at a distinct competi-
tive disadvantage as well as denying 
such employees entitlement to pre-
vailing vacation benefits. 

(1) Accordingly, most vacation fringe 
benefit determinations issued under 
the Act require an employer to furnish 
to employees working on the contract 
a specified amount of paid vacation 
upon completion of a specified length 
of service with a contractor or suc-
cessor. This requirement may be stated 
in the determination, for example, as 
‘‘one week paid vacation after one year 
of service with a contractor or suc-
cessor’’ or by a determination which 
calls for ‘‘one week’s paid vacation 
after one year of service’’. Unless speci-
fied otherwise in an applicable fringe 
benefit determination, an employer 
must take the following two factors 
into consideration in determining when 
an employee has completed the re-
quired length of service to be eligible 
for vacation benefits: 

(i) The total length of time spent by 
an employee in any capacity in the 
continuous service of the present (suc-
cessor) contractor, including both the 
time spent in performing on regular 
commercial work and the time spent in 
performing on the Government con-
tract itself, and 

(ii) Where applicable, the total 
length of time spent in any capacity as 
an employee in the continuous service 
of any predecessor contractor(s) who 

carried out similar contract functions 
at the same Federal facility. 

(2) The application of these principles 
may be illustrated by the example 
given above of a fringe benefit deter-
mination calling for ‘‘one week paid 
vacation after one year of service with 
a contractor or successor’’. In that ex-
ample, if a contractor has an employee 
who has worked for him for 18 months 
on regular commercial work and only 
for 6 months on a Government service 
contract, that employee would be eligi-
ble for the one week vacation since his 
total service with the employer adds up 
to more than 1 year. Similarly, if a 
contractor has an employee who 
worked for 16 months under a jani-
torial service contract at a particular 
Federal base for two different prede-
cessor contractors, and only 8 months 
with the present employer, that em-
ployee would also be considered as 
meeting the ‘‘after one year of service’’ 
test and would thus be eligible for the 
specified vacation. 

(3) The ‘‘contractor or successor’’ re-
quirement set forth in paragraph (a)(1) 
of this section is not affected by the 
fact that a different contracting agen-
cy may have contracted for the serv-
ices previously or by the agency’s di-
viding and/or combining the contract 
services. However, prior service as a 
Federal employee is not counted to-
ward an employee’s eligibility for vaca-
tion benefits under fringe benefit de-
terminations issued pursuant to the 
Act. 

(4) Some fringe benefit determina-
tions may require an employer to fur-
nish a specified amount of paid vaca-
tion upon completion of a specified 
length of service with the employer, for 
example, ‘‘one week paid vacation after 
one year of service with an employer’’. 
Under such determinations, only the 
time spent in performing on commer-
cial work and on Government contract 
work in the employment of the present 
contractor need be considered in com-
puting the length of service for pur-
poses of determining vacation eligi-
bility. 

(5) Whether or not the predecessor 
contract(s) was covered by a fringe 
benefit determination is immaterial in 
determining whether the one year of 
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service test has been met. This quali-
fication refers to work performed be-
fore, as well as after, an applicable 
fringe benefit determination is incor-
porated into a contract. Also, the fact 
that the labor standards in predecessor 
service contract(s) were only those re-
quired under the Fair Labor Standards 
Act has no effect on the applicable 
fringe benefit determination contained 
in a current contract. 

(b) Eligibility requirement—continuous 
service. Under the principles set forth 
above, if an employee’s total length of 
service adds up to at least one year, 
the employee is eligible for vacation 
with pay. However, such service must 
have been rendered continuously for a 
period of not less than one year for va-
cation eligibility. The term ‘‘contin-
uous service’’ does not require the com-
bination of two entirely separate peri-
ods of employment. Whether or not 
there is a break in the continuity of 
service so as to make an employee in-
eligible for a vacation benefit is de-
pendent upon all the facts in the par-
ticular case. No fixed time period has 
been established for determining 
whether an employee has a break in 
service. Rather, as illustrated below, 
the reason(s) for an employee’s absence 
from work is the primary factor in de-
termining whether a break in service 
occurred. 

(1) In cases where employees have 
been granted leave with or without pay 
by their employer, or are otherwise ab-
sent with permission for such reasons 
as sickness or injury, or otherwise per-
form no work on the contract because 
of reasons beyond their control, there 
would not be a break in service. Like-
wise, the absence from work for a few 
days, with or without notice, does not 
constitute a break in service, without a 
formal termination of employment. 
The following specific examples are il-
lustrative situations where it has been 
determined that a break in service did 
not occur: 

(i) An employee absent for five 
months due to illness but employed 
continuously for three years. 

(ii) A strike after which employees 
returned to work. 

(iii) An interim period of three 
months between contracts caused by 
delays in the procurement process dur-

ing which time personnel hired directly 
by the Government performed the nec-
essary services. However, the successor 
contractor in this case was not held 
liable for vacation benefits for those 
employees who had anniversary dates 
of employment during the interim pe-
riod because no employment relation-
ship existed during such period. 

(iv) A mess hall closed three months 
for renovation. Contractor employees 
were considered to be on temporary 
layoff during the renovation period and 
did not have a break in service. 

(2) Where an employee quits, is fired 
for cause, or is otherwise terminated 
(except for temporary layoffs), there 
would be a break in service even if the 
employee were rehired at a later date. 
However, an employee may not be dis-
charged and rehired as a subterfuge to 
evade the vacation requirement. 

(c) Vesting and payment of vacation 
benefits. (1) In the example given in 
paragraph (a)(1) of this section of a 
fringe benefit determination calling for 
‘‘one week paid vacation after 1 year of 
service with a contractor or suc-
cessor’’, an employee who renders the 
‘‘one year of service’’ continuously be-
comes eligible for the ‘‘one week paid 
vacation’’ (i.e., 40 hours of paid vaca-
tion, unless otherwise specified in an 
applicable wage determination) upon 
his anniversary date of employment 
and upon each succeeding anniversary 
date thereafter. However, there is no 
accrual or vesting of vacation eligi-
bility before the employee’s anniver-
sary date of employment, and no seg-
ment of time smaller than one year 
need be considered in computing the 
employer’s vacation liability, unless 
specifically provided for in a particular 
fringe benefit determination. For ex-
ample, an employee who has worked 13 
months for an employer subject to such 
stipulations and is separated without 
receiving any vacation benefit is enti-
tled only to one full week’s (40 hours) 
paid vacation. He would not be entitled 
to the additional fraction of one- 
twelfth of one week’s paid vacation for 
the month he worked in the second 
year unless otherwise stated in the ap-
plicable wage determination. An em-
ployee who has not met the ‘‘one year 
of service’’ requirement would not be 
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entitled to any portion of the ‘‘one 
week paid vacation’’. 

(2) Eligibility for vacation benefits 
specified in a particular wage deter-
mination is based on completion of the 
stated period of past service. The indi-
vidual employee’s anniversary date 
(and each annual anniversary date of 
employment thereafter) is the ref-
erence point for vesting of vacation eli-
gibility, but does not necessarily mean 
that the employee must be given the 
vacation or paid for it on the date on 
which it is vested. The vacation may be 
scheduled according to a reasonable 
plan mutually agreed to and commu-
nicated to the employees. A ‘‘reason-
able’’ plan may be interpreted to be a 
plan which allows the employer to 
maintain uninterrupted contract serv-
ices but allows the employee some 
choice, by seniority or similar factor, 
in the scheduling of vacations. How-
ever, the required vacation must be 
given or payment made in lieu thereof 
before the next anniversary date, be-
fore completion of the current con-
tract, or before the employee termi-
nates employment, whichever occurs 
first. 

(d) Contractor liability for vacation 
benefits. (1) The liability for an employ-
ee’s vacation is not prorated among 
contractors unless specifically pro-
vided for under a particular fringe ben-
efit determination. The contractor by 
whom a person is employed at the time 
the vacation right vests, i.e., on the 
employee’s anniversary date of em-
ployment, must provide the full benefit 
required by the determination which is 
applicable on that date. For example, 
an employee, who had not previously 
performed similar contract work at the 
same facility, was first hired by a pred-
ecessor contractor on July 1, 1978. July 
1 is the employee’s anniversary date. 
The predecessor’s contract ended June 
30, 1979, but the employee continued 
working on the contract for the suc-
cessor. Since the employee did not 
have an anniversary date of employ-
ment during the predecessor’s con-
tract, the predecessor would not have 
any vacation liability with respect to 
this employee. However, on July 1, 1979 
the employee’s entitlement to the full 
vacation benefit vested and the suc-
cessor contractor would be liable for 

the full amount of the employee’s va-
cation benefit. 

(2) The requirements for furnishing 
data relative to employee hiring dates 
in situations where such employees 
worked for ‘‘predecessor’’ contractors 
are set forth in § 4.6. However, a con-
tractor is not relieved from any obliga-
tion to provide vacation benefits be-
cause of any difficulty in obtaining 
such data. 

(e) Rate applicable to computation of 
vacation benefits. (1) If an applicable 
wage determination requires that the 
hourly wage rate be increased during 
the period of the contract, the rate ap-
plicable to the computation of any re-
quired vacation benefits is the hourly 
rate in effect in the workweek in which 
the actual paid vacation is provided or 
the equivalent is paid, as the case may 
be, and would not be the average of the 
two hourly rates. This rule would not 
apply to situations where a wage deter-
mination specified the method of com-
putation and the rate to be used. 

(2) As set forth in § 4.172, unless speci-
fied otherwise in an applicable fringe 
benefit determination, service employ-
ees must be furnished the required 
amount of fringe benefits for all hours 
paid for up to a maximum of 40 hours 
per week and 2,080 hours per year. 
Thus, an employee on paid vacation 
leave would accrue and must be com-
pensated for any other applicable 
fringe benefits specified in the fringe 
benefit determination, and if any of the 
other benefits are furnished in the form 
of cash equivalents, such equivalents 
must be included with the applicable 
hourly wage rate in computing vaca-
tion benefits or a cash equivalent 
therefor. The rules and regulations for 
computing cash equivalents are set 
forth in § 4.177. 

§ 4.174 Meeting requirements for holi-
day fringe benefits. 

(a) Determining eligibility for holiday 
benefits—in general. (1) Most fringe ben-
efit determinations list a specific num-
ber of named holidays for which pay-
ment is required. Unless specified oth-
erwise in an applicable determination, 
an employee who performs any work 
during the workweek in which a named 
holiday occurs is entitled to the holi-
day benefit, regardless of whether the 
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named holiday falls on a Sunday, an-
other day during the workweek on 
which the employee is not normally 
scheduled to work, or on the employ-
ee’s day off. In addition, holiday bene-
fits cannot be denied because the em-
ployee has not been employed by the 
contractor for a designated period prior 
to the named holiday or because the 
employee did not work the day before 
or the day after the holiday, unless 
such qualifications are specifically in-
cluded in the determination. 

(2) An employee who performs no 
work during the workweek in which a 
named holiday occurs is generally not 
entitled to the holiday benefit. How-
ever, an employee who performs no 
work during the workweek because he 
is on paid vacation or sick leave in ac-
cordance with the terms of the applica-
ble fringe benefit determination is en-
titled to holiday pay or another day off 
with pay to substitute for the named 
holiday. In addition, an employee who 
performs no work during the workweek 
because of a layoff does not forfeit his 
entitlement to holiday benefits if the 
layoff is merely a subterfuge by the 
contractor to avoid the payment of 
such benefits. 

(3) The obligation to furnish holiday 
pay for the named holiday may be dis-
charged if the contractor furnishes an-
other day off with pay in accordance 
with a plan communicated to the em-
ployees involved. However, in such in-
stances the holidays named in the 
fringe benefit determination are the 
reference points for determining 
whether an employee is eligible to re-
ceive holiday benefits. In other words, 
if an employee worked in a workweek 
in which a listed holiday occurred, the 
employee is entitled to pay for that 
holiday. Some determinations may 
provide for a specific number of holi-
days without naming them. In such in-
stances the contractor is free to select 
the holidays to be taken in accordance 
with a plan communicated to the em-
ployees involved, and the agreed-upon 
holidays are the reference points for 
determining whether an employee is el-
igible to receive holiday benefits. 

(b) Determining eligibility for holiday 
benefits—newly hired employees. The 
contractor generally is not required to 
compensate a newly hired employee for 

the holiday occurring prior to the hir-
ing of the employee. However, in the 
one situation where a named holiday 
falls in the first week of a contract, all 
employees who work during the first 
week would be entitled to holiday pay 
for that day. For example, if a contract 
to provide services for the period Janu-
ary 1 through December 31 contained a 
fringe benefit determination listing 
New Year’s Day as a named holiday, 
and if New Year’s Day were officially 
celebrated on January 2 in the year in 
question because January 1 fell on a 
Sunday, employees hired to begin work 
on January 3 would be entitled to holi-
day pay for New Year’s Day. 

(c) Payment of holiday benefits. (1) A 
full-time employee who is eligible to 
receive payment for a named holiday 
must receive a full day’s pay up to 8 
hours unless a different standard is 
used in the fringe benefit determina-
tion, such as one reflecting collectively 
bargained holiday benefit requirements 
issued pursuant to section 4(c) of the 
Act or a different historic practice in 
an industry or locality. Thus, for ex-
ample, a contractor must furnish 7 
hours of holiday pay to a full-time em-
ployee whose scheduled workday con-
sists of 7 hours. An employee whose 
scheduled workday is 10 hours would be 
entitled to a holiday payment of 8 
hours unless a different standard is 
used in the determination. As discussed 
in § 4.172, such holiday pay must in-
clude the full amount of other fringe 
benefits to which the employee is enti-
tled. 

(2) Unless a different standard is used 
in the wage determination, a full-time 
employee who works on the day des-
ignated as a holiday must be paid, in 
addition to the amount he ordinarily 
would be entitled to for that day’s 
work, the cash equivalent of a full- 
day’s pay up to 8 hours or be furnished 
another day off with pay. 

(3) If the fringe benefit determination 
lists the employee’s birthday as a paid 
holiday and that day coincides with an-
other listed holiday, the contractor 
may discharge his obligation to furnish 
payment for the second holiday by ei-
ther substituting another day off with 
pay with the consent of the employee, 
furnishing holiday benefits of an extra 
day’s pay, or if the employee works on 
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the holiday in question, furnish holi-
day benefits of two extra days’ pay. 

(4) As stated in paragraph (a)(1) of 
this section, an employee’s entitlement 
to holiday pay fully vests by working 
in the workweek in which the named 
holiday occurs. Accordingly, any em-
ployee who is terminated before receiv-
ing the full amount of holiday benefits 
due him must be paid the holiday bene-
fits as a final cash payment. 

(5) The rules and regulations for fur-
nishing holiday pay to temporary and 
part-time employees are discussed in 
§ 4.176. 

(6) The rules and regulations for fur-
nishing equivalent fringe benefits or 
cash equivalents in lieu of holiday pay 
are discussed in § 4.177. 

§ 4.175 Meeting requirements for 
health, welfare, and/or pension ben-
efits. 

(a) Determining the required amount of 
benefits. (1) Most fringe benefit deter-
minations containing health and wel-
fare and/or pension requirements speci-
fy a fixed payment per hour on behalf 
of each service employee. These pay-
ments are usually also stated as week-
ly or monthly amounts. As set forth in 
§ 4.172, unless specified otherwise in the 
applicable determination such pay-
ments are due for all hours paid for, in-
cluding paid vacation, sick leave, and 
holiday hours, up to a maximum of 40 
hours per week and 2,080 hours per year 
on each contract. The application of 
this rule can be illustrated by the fol-
lowing examples: 

(i) An employee who works 4 days a 
week, 10 hours a day is entitled to 40 
hours of health and welfare and/or pen-
sion fringe benefits. If an employee 
works 3 days a week, 12 hours a day, 
then such employee is entitled to 36 
hours of these benefits. 

(ii) An employee who works 32 hours 
in a workweek and also receives 8 
hours of holiday pay is entitled to the 
maximum of 40 hours of health and 
welfare and/or pension payments in 
that workweek. If the employee works 
more than 32 hours and also received 8 
hours of holiday pay, the employee is 
still only entitled to the maximum of 
40 hours of health and welfare and/or 
pension payments. 

(iii) If an employee is off work for 
two weeks on vacation and received 80 
hours of vacation pay, the employee 
must also receive payment for the 80 
hours of health and welfare and/or pen-
sion benefits which accrue during the 
vacation period. 

(iv) An employee entitled to two 
weeks paid vacation who instead works 
the full 52 weeks in the year, receiving 
the full 2,080 hours worth of health and 
welfare and/or pension benefits, would 
be due an extra 80 hours of vacation 
pay in lieu of actually taking the vaca-
tion; however, such an employee would 
not be entitled to have an additional 80 
hours of health and welfare and/or pen-
sion benefits included in his vacation 
pay. 

(2) A fringe benefit determination 
calling for a specified benefit such as 
health insurance contemplates a fixed 
and definite contribution to a ‘‘bona 
fide’’ plan (as that term is defined in 
§ 4.171) by an employer on behalf of 
each employee, based on the monetary 
cost to the employer rather than on 
the level of benefits provided. There-
fore, in determining compliance with 
an applicable fringe benefit determina-
tion, the amount of the employer’s 
contribution on behalf of each indi-
vidual employee governs. Thus, as set 
forth in § 4.172, if a determination 
should require a contribution to a plan 
providing a specified fringe benefit and 
that benefit can be obtained for less 
than the required contribution, it 
would be necessary for the employer to 
make up the difference in cash to the 
employee, or furnish equivalent bene-
fits, or a combination thereof. The fol-
lowing illustrates the application of 
this principle: A fringe benefit deter-
mination requires a rate of $36.40 per 
month per employee for a health insur-
ance plan. The employer obtains the 
health insurance coverage specified at 
a rate of $20.45 per month for a single 
employee, $30.60 for an employee with 
spouse, and $40.90 for an employee with 
a family. The employer is required to 
make up the difference in cash or 
equivalent benefits to the first two 
classes of employees in order to satisfy 
the determination, notwithstanding 
that coverage for an employee would be 
automatically changed by the em-
ployer if the employee’s status should 
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change (e.g., single to married) and 
notwithstanding that the employer’s 
average contribution per employee 
may be equal to or in excess of $36.40 
per month. 

(3) In determining eligibility for ben-
efits under certain wage determina-
tions containing hours or length of 
service requirements (such as having to 
work 40 hours in the preceding month), 
the contractor must take into account 
time spent by employees on commer-
cial work as well as time spent on the 
Government contract. 

(b) Some fringe benefit determina-
tions specifically provide for health 
and welfare and/or pension benefits in 
terms of average cost. Under this con-
cept, a contractor’s contributions per 
employee to a ‘‘bona fide’’ fringe ben-
efit plan are permitted to vary depend-
ing upon the individual employee’s 
marital or employment status. How-
ever, the firm’s total contributions for 
all service employees enrolled in the 
plan must average at least the fringe 
benefit determination requirement per 
hour per service employee. If the con-
tractor’s contributions average less 
than the amount required by the deter-
mination, then the firm must make up 
the deficiency by making cash equiva-
lent payments or equivalent fringe ben-
efit payments to all service employees 
in the plan who worked on the contract 
during the payment period. Where such 
deficiencies are made up by means of 
cash equivalent payments, the pay-
ments must be made promptly on the 
following payday. The following illus-
trates the application of this principle: 
The determination requires an average 
contribution of $0.84 an hour. The con-
tractor makes payments to bona fide 
fringe benefit plans on a monthly basis. 
During a month the firm contributes 
$15,000 for the service employees em-
ployed on the contract who are en-
rolled in the plan, and a total of 20,000 
man-hours had been worked by all 
service employees during the month. 
Accordingly, the firm’s average cost 
would have been $15,000÷20,000 hours or 
$0.75 per hour, resulting in a deficiency 
of $0.09 per hour. Therefore, the con-
tractor owes the service employees in 
the plan who worked on the contract 
during the month an additional $0.09 an 
hour for each hour worked on the con-

tract, payable on the next regular pay-
day for wages. Unless otherwise pro-
vided in the applicable wage deter-
mination, contributions made by the 
employer for non-service employees 
may not be credited toward meeting 
Service Contract Act fringe benefit ob-
ligations. 

(c) Employees not enrolled in or ex-
cluded from participating in fringe benefit 
plans. (1) Some health and welfare and 
pension plans contain eligibility exclu-
sions for certain employees. For exam-
ple, temporary and part-time employ-
ees may be excluded from participating 
in such plans. Also, employees receiv-
ing benefits through participation in 
plans of an employer other than the 
Government contractor or by a 
spouse’s employer may be prevented 
from receiving benefits from the con-
tractor’s plan because of prohibitions 
against ‘‘double coverage’’. While such 
exclusions do not invalidate an other-
wise bona fide insurance plan, em-
ployer contributions to such a plan 
cannot be considered to be made on be-
half of the excluded employees. Accord-
ingly, under fringe benefit determina-
tion requirements as described in para-
graph (a)(2) of this section, the employ-
ees excluded from participation in the 
health insurance plan must be fur-
nished equivalent bona fide fringe ben-
efits or be paid a cash equivalent pay-
ment during the period that they are 
not eligible to participate in the plan. 

(2) It is not required that all employ-
ees participating in a fringe benefit 
plan be entitled to receive benefits 
from that plan at all times. For exam-
ple, under some plans, newly hired em-
ployees who are eligible to participate 
in an insurance plan from their first 
day of employment may be prohibited 
from receiving benefits from the plan 
during a specified ‘‘waiting period’’. 
Contributions made on behalf of such 
employees would serve to discharge the 
contractor’s obligation to furnish the 
fringe benefit. However, if no contribu-
tions are made for such employees, no 
credit may be taken toward the con-
tractor’s fringe benefit obligations. 

(d) Payment of health and welfare and 
pension benefits. (1) Health and welfare 
and/or pension payments to a ‘‘bona 
fide’’ insurance plan or trust program 
may be made on a periodic payment 
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basis which is not less often than quar-
terly. However, where fringe benefit de-
terminations contemplate a fixed con-
tribution on behalf of each employee, 
and a contractor exercises his option to 
make hourly cash equivalent or dif-
ferential payments, such payments 
must be made promptly on the regular 
payday for wages. (See § 4.165.) 

(2) The rules and regulations for fur-
nishing health and welfare and pension 
benefits to temporary and part-time 
employees are discussed in § 4.176. 

(3) The rules and regulations for fur-
nishing equivalent fringe benefits or 
cash equivalents in lieu of health and 
welfare and pension benefits are dis-
cussed in § 4.177. 

§ 4.176 Payment of fringe benefits to 
temporary and part-time employ-
ees. 

(a) As set forth in § 4.165(a)(2), the Act 
makes no distinction, with respect to 
its compensation provisions, between 
temporary, part-time, and full-time 
employees. Accordingly, in the absence 
of express limitations, the provisions of 
an applicable fringe benefit determina-
tion apply to all temporary and part- 
time service employees engaged in cov-
ered work. However, in general, such 
temporary and part-time employees 
are only entitled to an amount of the 
fringe benefits specified in an applica-
ble determination which is propor-
tionate to the amount of time spent in 
covered work. The application of these 
principles may be illustrated by the 
following examples: 

(1) Assuming the paid vacation for 
full-time employees is one week of 40 
hours, a part-time employee working a 
regularly scheduled workweek of 16 
hours is entitled to 16 hours of paid va-
cation time or its equivalent each year, 
if all other qualifications are met. 

(2) In the case of holidays, a part- 
time employee working a regularly 
scheduled workweek of 16 hours would 
be entitled to two-fifths of the holiday 
pay due full-time employees. It is im-
material whether or not the holiday 
falls on a normal workday of the part- 
time employee. Except as provided in 
§ 4.174(b), a temporary or casual em-
ployee hired during a holiday week, but 
after the holiday, would be due no holi-
day benefits for that week. 

(3) Holiday or vacation pay obliga-
tions to temporary and part-time em-
ployees working an irregular schedule 
of hours may be discharged by paying 
such employees a proportion of the hol-
iday or vacation benefits due full-time 
employees based on the number of 
hours each such employee worked in 
the workweek prior to the workweek in 
which the holiday occurs or, with re-
spect to vacations, the number of hours 
which the employee worked in the year 
preceding the employee’s anniversary 
date of employment. For example: 

(i) An employee works 10 hours dur-
ing the week preceding July 4, a des-
ignated holiday. The employee is enti-
tled to 10/40 of the holiday pay to which 
a full-time employee is entitled (i.e., 
10/40 times 8=2 hours holiday pay). 

(ii) A part-time employee works 520 
hours during the 12 months preceding 
the employee’s anniversary date. Since 
the typical number of nonovertime 
hours in a year of work is 2,080, if a 
full-time employee would be entitled to 
one week (40 hours) paid vacation 
under the applicable fringe benefit de-
termination, then the part-time em-
ployee would be entitled to 520/2,080 
times 40=10 hours paid vacation. 

(4) A part-time employee working a 
regularly scheduled workweek of 20 
hours would be entitled to one-half of 
the health and welfare and/or pension 
benefits specified in the applicable 
fringe benefit determination. Thus, if 
the determination requires $36.40 per 
month for health insurance, the con-
tractor could discharge his obligation 
towards the employee in question by 
providing a health insurance policy 
costing $18.20 per month. 

(b) A contractor’s obligation to fur-
nish the specified fringe benefits to 
temporary and part-time employees 
may be discharged by furnishing equiv-
alent benefits, cash equivalents, or a 
combination thereof in accordance 
with the rules and regulations set forth 
in § 4.177. 

§ 4.177 Discharging fringe benefit obli-
gations by equivalent means. 

(a) In general. (1) Section 2(a)(2) of 
the Act, which provides for fringe bene-
fits that are separate from and in addi-
tion to the monetary compensation re-
quired under section 2(a)(1), permits an 
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employer to discharge his obligation to 
furnish the fringe benefits specified in 
an applicable fringe benefit determina-
tion by furnishing any equivalent com-
binations of ‘‘bona fide’’ fringe benefits 
or by making equivalent or differential 
payments in cash. However, credit for 
such payments is limited to the em-
ployer’s fringe benefit obligations 
under section 2(a)(2), since the Act does 
not authorize any part of the monetary 
wage required by section 2(a)(1) and 
specified in the wage determination 
and the contract, to be offset by the 
fringe benefit payments or equivalents 
which are furnished or paid pursuant to 
section 2(a)(2). 

(2) When a contractor substitutes 
fringe benefits not specified in the 
fringe benefit determination contained 
in the contract for fringe benefits 
which are so specified, the substituted 
fringe benefits, like those for which the 
contract provisions are prescribed, 
must be ‘‘bona fide’’ fringe benefits, as 
that term is defined in § 4.171. 

(3) When a contractor discharges his 
fringe benefit obligation by furnishing, 
in lieu of those benefits specified in the 
applicable fringe benefit determina-
tion, other ‘‘bona fide’’ fringe benefits, 
cash payments, or a combination 
thereof, the substituted fringe benefits 
and/or cash payments must be ‘‘equiv-
alent’’ to the benefits specified in the 
determination. As used in this subpart, 
the terms equivalent fringe benefit and 
cash equivalent mean equal in terms of 
monetary cost to the contractor. Thus, 
as set forth in § 4.172, if an applicable 
fringe benefit determination calls for a 
particular fringe benefit in a stated 
amount and the contractor furnished 
this benefit through contributions in a 
lesser amount, the contractor must 
furnish the employee with the dif-
ference between the amount stated in 
the determination and the actual cost 
of the benefit which the contractor 
provides. This principle may be illus-
trated by the example given in 
§ 4.175(a)(2). 

(b) Furnishing equivalent fringe bene-
fits. (1) A contractor’s obligation to fur-
nish fringe benefits which are stated in 
a specified cash amount may be dis-
charged by furnishing any combination 
of ‘‘bona fide’’ fringe benefits costing 
an equal amount. Thus, if an applicable 

determination specifies that 20 cents 
per hour is to be paid into a pension 
fund, this fringe benefit obligation will 
be deemed to be met if, instead, hos-
pitalization benefits costing not less 
than 20 cents per hour are provided. 
The same obligation will be met if hos-
pitalization benefits costing 10 cents an 
hour and life insurance benefits costing 
10 cents an hour are provided. As set 
forth in § 4.171(c), no benefit required to 
be furnished the employee by any other 
law, such as workers’ compensation, 
may be credited toward satisfying the 
fringe benefit requirements of the Act. 

(2) A contractor who wishes to fur-
nish equivalent fringe benefits in lieu 
of those benefits which are not stated 
in a specified cash amount, such as 
‘‘one week paid vacation’’, must first 
determine the equivalent cash value of 
such benefits in accordance with the 
rules set forth in paragraph (c) of this 
section. 

(c) Furnishing cash equivalents. (1) 
Fringe benefit obligations may be dis-
charged by paying to the employee on 
his regular payday, in addition to the 
monetary wage required, a cash 
amount per hour in lieu of the specified 
fringe benefits, provided such amount 
is equivalent to the cost of the fringe 
benefits required. If, for example, an 
employee’s monetary rate under an ap-
plicable determination is $4.50 an hour, 
and the fringe benefits to be furnished 
are hospitalization benefits costing 20 
cents an hour and retirement benefits 
costing 20 cents an hour, the fringe 
benefit obligation is discharged if in-
stead of furnishing the required fringe 
benefits, the employer pays the em-
ployee, in cash, 40 cents per hour as the 
cash equivalent of the fringe benefits 
in addition to the $4.50 per hour wage 
rate required under the applicable wage 
determination. 

(2) The hourly cash equivalent of 
those fringe benefits which are not 
stated in the applicable determination 
in terms of hourly cash amounts may 
be obtained by mathematical computa-
tion through the use of pertinent fac-
tors such as the monetary wages paid 
the employee and the hours of work at-
tributable to the period, if any, by 
which fringe benefits are measured in 
the determination. If the employee’s 
regular rate of pay is greater than the 
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minimum monetary wage specified in 
the wage determination and the con-
tract, the former must be used for this 
computation, and if the fringe benefit 
determination does not specify any 
daily or weekly hours of work by which 
benefits are to be measured, a standard 
8-hour day and 40-hour week will be 
considered applicable. The application 
of these rules in typical situations is il-
lustrated in paragraphs (c)(3) through 
(7) of this section. 

(3) Where fringe benefits are stated as 
a percentage of the monetary rate, the 
hourly cash equivalent is determined 
by multiplying the stated percentage 
by the employees’ regular or basic (i.e., 
wage determination) rate of pay, 
whichever is greater. For example, if 
the determination calls for a 5 percent 
pension fund payment and the em-
ployee is paid a monetary rate of $4.50 
an hour, or if the employee earns $4.50 
an hour on a piece-work basis in a par-
ticular workweek, the cash equivalent 
of that payment would be 221⁄2 cents an 
hour. 

(4) If the determination lists a par-
ticular fringe benefit in such terms as 
$8 a week, the hourly cash equivalent 
is determined by dividing the amount 
stated in the determination by the 
number of working hours to which the 
amount is attributable. For example, if 
a determination lists a fringe benefit 
as ‘‘pension—$8 a week’’, and does not 
specify weekly hours, the hourly cash 
equivalent is 20 cents per hour, i.e., $8 
divided by 40, the standard number of 
non-overtime working hours in a week. 

(5) In determining the hourly cash 
equivalent of those fringe benefits 
which are not stated in the determina-
tion in terms of a cash amount, but are 
stated, for example, as ‘‘nine paid holi-
days per year’’ or ‘‘1 week paid vaca-
tion after one year of service’’, the em-
ployee’s hourly monetary rate of pay is 
multiplied by the number of hours 
making up the paid holidays or vaca-
tion. Unless the hours contemplated in 
the fringe benefit are specified in the 
determination, a standard 8-hour day 
and 40-hour week is considered applica-
ble. The total annual cost so deter-
mined is divided by 2,080, the standard 
number of non-overtime hours in a 
year of work, to arrive at the hourly 

cash equivalent. This principle may be 
illustrated by the following examples: 

(i) If a particular determination lists 
as a fringe benefit ‘‘nine holidays per 
year’’ and the employee’s hourly rate 
of pay is $4.50, the $4.50 is multiplied by 
72 (9 days of 8 hours each) and the re-
sult, $324, is then divided by 2,080 to ar-
rive at the hourly cash equivalent, 
$0.1557 an hour. See § 4.174(c)(4). 

(ii) If the determination requires 
‘‘one week paid vacation after one year 
of service’’, and the employee’s hourly 
rate of pay is $4.50, the $4.50 is multi-
plied by 40 and the result, $180.00, is 
then divided by 2,080 to arrive at the 
hourly cash equivalent, $0.0865 an hour. 

(6) Where an employer elects to pay 
an hourly cash equivalent in lieu of a 
paid vacation, which is computed in ac-
cordance with paragraph (c)(5) of this 
section, such payments need commence 
only after the employee has satisfied 
the ‘‘after one year of service’’ require-
ment. However, should the employee 
terminate employment for any reason 
before receiving the full amount of 
vested vacation benefits due, the em-
ployee must be paid the full amount of 
any difference remaining as the final 
cash payment. For example, an em-
ployee becomes eligible for a week’s 
vacation pay on March 1. The employer 
elects to pay this employee an hourly 
cash equivalent beginning that date; 
the employee terminates employment 
on March 31. Accordingly, as this em-
ployee has received only 1⁄12 of the va-
cation pay to which he/she is entitled, 
the employee is due the remaining 11⁄12 
upon termination. As set forth in 
§ 4.173(e), the rate applicable to the 
computation of cash equivalents for va-
cation benefits is the hourly wage rate 
in effect at the time such equivalent 
payments are actually made. 

(d) Furnishing a combination of equiva-
lent fringe benefits and cash payments. 
Fringe benefit obligations may be dis-
charged by furnishing any combination 
of cash or fringe benefits as illustrated 
in the preceding paragraphs of this sec-
tion, in monetary amounts the total of 
which is equivalent, under the rules 
therein stated, to the determined 
fringe benefits specified in the con-
tract. For example, if an applicable de-
termination specifies that 20 cents per 
hour is to be paid into a pension fund, 
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this fringe benefit obligation will be 
deemed to be met if instead, hos-
pitalization benefits costing 15 cents an 
hour and a cash equivalent payment of 
5 cents an hour are provided. 

(e) Effect of equivalents in computing 
overtime pay. Section 6 of the Act ex-
cludes from the regular or basic hourly 
rate of an employee, for purposes of de-
termining the overtime pay to which 
the employee is entitled under any 
other Federal law, those fringe benefit 
payments computed under the Act 
which are excluded from the regular 
rate under the Fair Labor Standards 
Act by provisions of section 7(e) (for-
merly designated as section 7(d)) of 
that Act (29 U.S.C. 207(e)). Fringe ben-
efit payments which qualify for such 
exclusion are described in subpart C of 
Regulations, 29 CFR part 778. When 
such fringe benefits are required to be 
furnished to service employees engaged 
in contract performance, the right to 
compute overtime pay in accordance 
with the above rule is not lost to a con-
tractor or subcontractor because it dis-
charges its obligation under this Act to 
furnish such fringe benefits through al-
ternative equivalents as provided in 
this section. If it furnishes equivalent 
benefits or makes cash payments, or 
both, to such an employee as author-
ized herein, the amounts thereof, which 
discharge the employer’s obligation to 
furnish such specified fringe benefits, 
may be excluded pursuant to this Act 
from the employee’s regular or basic 
rate of pay in computing any overtime 
pay due the employee under any other 
Federal law. No such exclusion can op-
erate, however, to reduce an employ-
ee’s regular or basic rate of pay below 
the monetary wage rate specified as 
the applicable minimum wage rates 
under sections 2(a)(1), 2(b), or 4(c) of 
this Act or under other law or an em-
ployment contract. 

§ 4.178 Computation of hours worked. 
Since employees subject to the Act 

are entitled to the minimum com-
pensation specified under its provisions 
for each hour worked in performance of 
a covered contract, a computation of 
their hours worked in each workweek 
when such work under the contract is 
performed is essential. Determinations 
of hours worked will be made in ac-

cordance with the principles applied 
under the Fair Labor Standards Act as 
set forth in part 785 of this title which 
is incorporated herein by reference. In 
general, the hours worked by an em-
ployee include all periods in which the 
employee is suffered or permitted to 
work whether or not required to do so, 
and all time during which the em-
ployee is required to be on duty or to 
be on the employer’s premises or to be 
at a prescribed workplace. The hours 
worked which are subject to the com-
pensation provisions of the Act are 
those in which the employee is engaged 
in performing work on contracts sub-
ject to the Act. However, unless such 
hours are adequately segregated, as in-
dicated in § 4.179, compensation in ac-
cordance with the Act will be required 
for all hours of work in any workweek 
in which the employee performs any 
work in connection with the contract, 
in the absence of affirmative proof to 
the contrary that such work did not 
continue throughout the workweek. 

§ 4.179 Identification of contract work. 
Contractors and subcontractors 

under contracts subject to the Act are 
required to comply with its compensa-
tion requirements throughout the pe-
riod of performance on the contract 
and to do so with respect to all employ-
ees who in any workweek are engaged 
in performing work on such contracts. 
If such a contractor during any work-
week is not exclusively engaged in per-
forming such contracts, or if while so 
engaged it has employees who spend a 
portion but not all of their worktime 
in the workweek in performing work 
on such contracts, it is necessary for 
the contractor to identify accurately 
in its records, or by other means, those 
periods in each such workweek when 
the contractor and each such employee 
performed work on such contracts. In 
cases where contractors are not exclu-
sively engaged in Government contract 
work, and there are adequate records 
segregating the periods in which work 
was performed on contracts subject to 
the Act from periods in which other 
work was performed, the compensation 
specified under the Act need not be 
paid for hours spent on non-contract 
work. However, in the absence of 
records adequately segregating non- 
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covered work from the work performed 
on or in connection with the contract, 
all employees working in the establish-
ment or department where such cov-
ered work is performed shall be pre-
sumed to have worked on or in connec-
tion with the contract during the pe-
riod of its performance, unless affirma-
tive proof establishing the contrary is 
presented. Similarly, in the absence of 
such records, an employee performing 
any work on or in connection with the 
contract in a workweek shall be pre-
sumed to have continued to perform 
such work throughout the workweek, 
unless affirmative proof establishing 
the contrary is presented. Even where 
a contractor can segregate Government 
from non-Government work, it is nec-
essary that the contractor comply with 
the requirements of section 6(e) of the 
FLSA discussed in § 4.160. 

OVERTIME PAY OF COVERED EMPLOYEES 

§ 4.180 Overtime pay—in general. 
The Act does not provide for com-

pensation of covered employees at pre-
mium rates for overtime hours of work. 
Section 6 recognizes, however, that 
other Federal laws may require such 
compensation to be paid to employees 
working on or in connection with con-
tracts subject to the Act (see § 4.181) 
and prescribes, for purposes of such 
laws, the manner in which fringe bene-
fits furnished pursuant to the Act shall 
be treated in computing such overtime 
compensation as follows: ‘‘In deter-
mining any overtime pay to which such 
service employees are entitled under 
any Federal law, the regular or basic 
hourly rate of such an employee shall 
not include any fringe benefit pay-
ments computed hereunder which are 
excluded from the regular rate under 
the Fair Labor Standards Act by provi-
sions of section 7(d) [now section 7(e)] 
thereof.’’ Fringe benefit payments 
which qualify for such exclusion are de-
scribed in part 778, subpart C of this 
title. The interpretations there set 
forth will be applied in determining the 
overtime pay to which covered service 
employees are entitled under other 
Federal statutes. The effect of section 6 
of the Act in situations where equiva-
lent fringe benefits or cash payments 
are provided in lieu of the specified 

fringe benefits is stated in § 4.177(e) of 
this part, and illustrated in § 4.182. 

§ 4.181 Overtime pay provisions of 
other Acts. 

(a) Fair Labor Standards Act. Al-
though provision has not been made for 
insertion in Government contracts of 
stipulations requiring compliance with 
the overtime provisions of the Fair 
Labor Standards Act, contractors and 
subcontractors performing contracts 
subject to the McNamara-O’Hara Serv-
ice Contract Act may be required to 
compensate their employees working 
on or in connection with such con-
tracts for overtime work pursuant to 
the overtime pay standards of the Fair 
Labor Standards Act. This is true with 
respect to employees engaged in inter-
state or foreign commerce or in the 
production of goods for such commerce 
(including occupations and processes 
closely related and directly essential 
to such production) and employees em-
ployed in enterprises which are so en-
gaged, subject to the definitions and 
exceptions provided in such Act. Such 
employees, except as otherwise specifi-
cally provided in such Act, must re-
ceive overtime compensation at a rate 
of not less than 11⁄2 times their regular 
rate of pay for all hours worked in ex-
cess of the applicable standard in a 
workweek. See part 778 of this title. 
However, the Fair Labor Standards Act 
provides no overtime pay requirements 
for employees, not within such inter-
state commerce coverage of the Act, 
who are subject to its minimum wage 
provisions only by virtue of the provi-
sions of section 6(e), as explained in 
§ 4.180. 

(b) Contract Work Hours and Safety 
Standards Act. (1) The Contract Work 
Hours and Safety Standards Act (40 
U.S.C. 327–332) applies generally to 
Government contracts, including serv-
ice contracts in excess of $100,000, 
which may require or involve the em-
ployment of laborers and mechanics. 
Guards, watchmen, and many other 
classes of service employees are labor-
ers or mechanics within the meaning of 
such Act. However, employees ren-
dering only professional services, sea-
men, and as a general rule those whose 
work is only clerical or supervisory or 
nonmanual in nature, are not deemed 
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laborers or mechanics for purposes of 
the Act. The wages of every laborer 
and mechanic for performance of work 
on such contracts must include com-
pensation at a rate not less than 11⁄2 
times the employees’ basic rate of pay 
for all hours worked in any workweek 
in excess of 40. Exemptions are pro-
vided for certain transportation and 
communications contracts, contracts 
for the purchase of supplies ordinarily 
available in the open market, and 
work, required to be done in accord-
ance with the provisions of the Walsh- 
Healey Act. 

(2) Regulations concerning this Act 
are contained in 29 CFR part 5 which 
permit overtime pay to be computed in 
the same manner as under the Fair 
Labor Standards Act. 

(c) Walsh-Healey Public Contracts Act. 
As pointed out in § 4.117, while some 
Government contracts may be subject 
both to the McNamara-O’Hara Service 
Contract Act and to the Walsh-Healey 
Public Contracts Act, the employees 
performing work on the contract which 
is subject to the latter Act are, when 
so engaged, exempt from the provisions 
of the former. They are, however, sub-
ject to the overtime provisions of the 
Walsh-Healey Act if, in any workweek, 
any of the work performed for the em-
ployer is subject to such Act and if, in 
such workweek, the total hours worked 
by the employee for the employer 
(whether wholly or only partly on such 
work) exceed 40 hours in the workweek. 
In any such workweek the Walsh- 
Healey Act requires payment of over-
time compensation at a rate not less 
than 11⁄2 times the employee’s basic 
rate for such weekly overtime hours. 
The overtime pay provisions of the 
Walsh-Healey Act are discussed in 
greater detail in 41 CFR part 50–201. 

[48 FR 49762, Oct. 27, 1983, as amended at 51 
FR 12265, Apr. 9, 1986; 61 FR 40716, Aug. 5, 
1996] 

§ 4.182 Overtime pay of service em-
ployees entitled to fringe benefits. 

Reference is made in § 4.180 to the 
rules prescribed by section 6 of the Act 
which permit exclusion of certain 
fringe benefits and equivalents pro-
vided pursuant to section 2(a)(2) of the 
Act from the regular or basic rate of 
pay when computing overtime com-

pensation of a service employee under 
the provisions of any other Federal 
law. As provided in § 4.177, not only 
those fringe benefits excludable under 
section 6 as benefits determined and 
specified under section 2(a)(2), but also 
equivalent fringe benefits and cash 
payments furnished in lieu of the speci-
fied benefits may be excluded from the 
regular or basic rate of such an em-
ployee. The application of this rule 
may be illustrated by the following ex-
amples: 

(a) The A company pays a service em-
ployee $4.50 an hour in cash under a 
wage determination which requires a 
monetary rate of not less than $4 and a 
fringe benefit contribution of 50 cents 
which would qualify for exclusion from 
the regular rate under section 7(e) of 
the Fair Labor Standards Act. The con-
tractor pays the 50 cents in cash be-
cause he made no contributions for 
fringe benefits specified in the deter-
mination and the contract. Overtime 
compensation in this case would be 
computed on a regular or basic rate of 
$4 an hour. 

(b) The B company has for some time 
been paying $4.25 an hour to a service 
employee as his basic cash wage plus 25 
cents an hour as a contribution to a 
welfare and pension plan, which con-
tribution qualifies for exclusion from 
the regular rate under the Fair Labor 
Standards Act. For performance of 
work under a contract subject to the 
Act a monetary rate of $4 and a fringe 
benefit contribution of 50 cents (also 
qualifying for such exclusion) are spec-
ified because they are found to be pre-
vailing for such employees in the local-
ity. The contractor may credit the 25 
cent welfare and pension contribution 
toward the discharge of his fringe ben-
efit obligation under the contract but 
must also make an additional contribu-
tion of 25 cents for the specified or 
equivalent fringe benefits or pay the 
employee an additional 25 cents in 
cash. These contributions or equivalent 
payments may be excluded from the 
employee’s regular rate which remains 
$4.25, the rate agreed upon as the basic 
cash wage. 

(c) The C company has been paying $4 
an hour as its basic cash wage on which 
the firm has been computing overtime 
compensation. For performance of 
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work on a contract subject to the Act 
the same rate of monetary wages and a 
fringe benefit contribution of 50 cents 
an hour (qualifying for exclusion from 
the regular rate under the Fair Labor 
Standards Act) are specified in accord-
ance with a determination that these 
are the monetary wages and fringe ben-
efits prevailing for such employees in 
the locality. The contractor is required 
to continue to pay at least $4 an hour 
in monetary wages and at least this 
amount must be included in the em-
ployee’s regular or basic rate for over-
time purposes under applicable Federal 
law. The fringe benefit obligation 
under the contract would be discharged 
if 50 cents of the contributions for 
fringe benefits were for the fringe bene-
fits specified in the contract or equiva-
lent benefits as defined in § 4.177. The 
company may exclude such fringe ben-
efit contributions from the regular or 
basic rate of pay of the service em-
ployee in computing overtime pay due. 

NOTICE TO EMPLOYEES 

§ 4.183 Employees must be notified of 
compensation required. 

The Act, in section 2(a)(4), and the 
regulations thereunder in § 4.6(e), re-
quire all contracts subject to the Act 
which are in excess of $2,500 to contain 
a clause requiring the contractor or 
subcontractor to notify each employee 
commencing work on a contract to 
which the Act applies of the compensa-
tion required to be paid such employee 
under section 2(a)(1) and the fringe ben-
efits required to be furnished under 
section 2(a)(2). A notice form (WH Pub-
lication 1313 and any applicable wage 
determination) provided by the Wage 
and Hour Division is to be used for this 
purpose. It may be delivered to the em-
ployee or posted as stated in § 4.184. 

§ 4.184 Posting of notice. 
Posting of the notice provided by the 

Wage and Hour Division shall be in a 
prominent and accessible place at the 
worksite, as required by § 4.6(e). The 
display of the notice in a place where it 
may be seen by employees performing 
on the contract will satisfy the re-
quirement that it be in a ‘‘prominent 
and accessible place’’. Should display 
be necessary at more than one site, in 

order to assure that it is seen by such 
employees, additional copies of the 
poster may be obtained without cost 
from the Division. The contractor or 
subcontractor is required to notify 
each employee of the compensation due 
or attach to the poster any applicable 
wage determination specified in the 
contract listing all minimum mone-
tary wages and fringe benefits to be 
paid or furnished to the classes of serv-
ice employees performing on the con-
tract. 

RECORDS 

§ 4.185 Recordkeeping requirements. 
The records which a contractor or 

subcontractor is required to keep con-
cerning employment of employees sub-
ject to the Act are specified in § 4.6(g) 
of subpart A of this part. They are re-
quired to be maintained for 3 years 
from the completion of the work, and 
must be made available for inspection 
and transcription by authorized rep-
resentatives of the Administrator. 
Such records must be kept for each 
service employee performing work 
under the contract, for each workweek 
during the performance of the con-
tract. If the required records are not 
separately kept for the service employ-
ees performing on the contract, it will 
be presumed, in the absence of affirma-
tive proof to the contrary, that all 
service employees in the department or 
establishment where the contract was 
performed were engaged in covered 
work during the period of performance. 
(See § 4.179.) 

§ 4.186 [Reserved] 

Subpart E—Enforcement 

§ 4.187 Recovery of underpayments. 
(a) The Act, in section 3(a), provides 

that any violations of any of the con-
tract stipulations required by sections 
2(a)(1), 2(a)(2), or 2(b) of the Act, shall 
render the party responsible liable for 
the amount of any deductions, rebates, 
refunds, or underpayments (which in-
cludes non-payment) of compensation 
due to any employee engaged in the 
performance of the contract. So much 
of the accrued payments due either on 
the contract or on any other contract 
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