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magnetic impulse, mechanical or elec-
tronic recording, or other form of data 
compilation. 

(2) Photographs. Photographs include 
still photographs, X-ray films, video 
tapes, and motion pictures. 

(3) Original. An original of a writing 
or recording is the writing or recording 
itself or any counterpart intended to 
have the same effect by a person exe-
cuting or issuing it. An original of a 
photograph includes the negative or, 
other than with respect of X-ray films, 
any print therefrom. If data are stored 
in a computer or similar device, any 
printout or other output readable by 
sight, shown to reflect the data accu-
rately, is an original. 

(4) Duplicate. A duplicate is a counter-
part produced by the same impression 
as the original, or from the same ma-
trix, or by means of photography, in-
cluding enlargements and miniatures, 
or by mechanical or electronic re-
recording, or by chemical reproduction, 
or by other equivalent techniques 
which accurately reproduces the origi-
nal. 

(b) [Reserved] 

§ 18.1002 Requirement of original. 
To prove the content of a writing, re-

cording, or photograph, the original 
writing, recording, or photograph is re-
quired, except as otherwise provided in 
these rules, or by rule or regulation 
prescribed by the administrative agen-
cy pursuant to statutory authority, or 
pursuant to executive order, or by Act 
of Congress. 

§ 18.1003 Admissibility of duplicates. 
A duplicate is admissible to the same 

extent as an original unless a genuine 
question is raised as to the authen-
ticity of the original, or in the cir-
cumstances it would be unfair to admit 
the duplicate in lieu of the original. 

§ 18.1004 Admissibility of other evi-
dence of contents. 

(a) The original is not required, and 
other evidence of the contents of a 
writing, recording, or photograph is ad-
missible if: 

(1) Originals lost or destroyed. All 
originals are lost or have been de-
stroyed, unless the proponent lost or 
destroyed them in bad faith; or 

(2) Original not obtainable. No original 
can be obtained by any available judi-
cial process or procedure; or 

(3) Original in possession of opponent. 
At a time when an original was under 
the control of the party against whom 
offered, that party was put on notice, 
by the pleading or otherwise, that the 
contents would be a subject of proof at 
the hearing, and that party does not 
produce the original at the hearing; or 

(4) Collateral matters. The writing, re-
cording, or photograph is not closely 
related to a controlling issue. 

(b) [Reserved] 

§ 18.1005 Public records. 

The contents of an official record, or 
of a document authorized to be re-
corded or filed and actually recorded or 
filed, including data compilations in 
any form, if otherwise admissible, may 
be proved by copy, certified as correct 
in accordance with § 18.902 or testified 
to be correct by a witness who has 
compared it with the original. If a copy 
which complies with the foregoing can-
not be obtained by the exercise of rea-
sonable diligence, then other evidence 
of the contents may be given. 

§ 18.1006 Summaries. 

The contents of voluminous writings, 
recordings, or photographs which can-
not conveniently be examined at the 
hearing may be presented in the form 
of a chart, summary, or calculation. 
The originals, or duplicates, shall be 
made available for examination or 
copying, or both, by other parties at 
reasonable time and place. The judge 
may order that they be produced at the 
hearing. 

§ 18.1007 Testimony or written admis-
sion of party. 

Contents of writings, recordings, or 
photographs may be proved by the tes-
timony or deposition of the party 
against whom offered or by that par-
ty’s written admission, without ac-
counting for the nonproduction of the 
original. 

§ 18.1008 Functions of the judge. 

When the admissibility of other evi-
dence of contents of writings, record-
ings, or photographs under these rules 
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depends upon the fulfillment of a con-
dition of fact, the question whether the 
condition has been fulfilled is ordi-
narily for the judge to determine in ac-
cordance with the provisions of 
§ 18.104(a). However, when an issue is 
raised whether the asserted writing 
ever existed; or whether another writ-
ing, recording, or photograph produced 
at the hearing is the original; or 
whether other evidence of contents cor-
rectly reflects the contents, the issue 
is for the judge as trier of fact to deter-
mine as in the case of other issues of 
fact. 

APPLICABILITY 

§ 18.1101 Applicability of rules. 
(a) General provision. These rules gov-

ern formal adversarial adjudications 
conducted by the United States De-
partment of Labor before a presiding 
officer. 

(1) Which are required by Act of Con-
gress to be determined on the record 
after opportunity for an administrative 
agency hearing in accordance with the 
Administrative Procedure Act, 5 U.S.C. 
554, 556 and 557, or 

(2) Which by United States Depart-
ment of Labor regulation are con-
ducted in conformance with the fore-
going provisions. Presiding officer, re-
ferred to in these rules as the judge, 
means an Administrative Law Judge, 
an agency head, or other officer who 
presides at the reception of evidence at 
a hearing in such an adjudication. 

(b) Rules inapplicable. The rules 
(other than with respect to privileges) 
do not apply in the following situa-
tions: 

(1) Preliminary questions of fact. The 
determination of questions of fact pre-
liminary to admissibility of evidence 
when the issue is to be determined by 
the judge under § 18.104. 

(2) Longshore, black lung, and related 
acts. Other than with respect to 
§§ 18.403, 18.611(a), 18.614 and without 
prejudice to current practice, hearings 
held pursuant to the Longshore and 
Harbor Workers’ Compensation Act, 33 
U.S.C. 901; the Federal Mine Safety and 
Health Act (formerly the Federal Coal 
Mine Health and Safety Act) as amend-
ed by the Black Lung Benefits Act, 30 
U.S.C. 901; and acts such as the Defense 

Base Act, 42 U.S.C. 1651; the District of 
Columbia Workmen’s Compensation 
Act, 36 DC Code 501; the Outer Conti-
nental Shelf Lands Act, 43 U.S.C. 1331; 
and the Nonappropriated Fund Instru-
mentalities Act, 5 U.S.C. 8171, which 
incorporate section 23(a) of the 
Longshore and Harbor Workers’ Com-
pensation Act by reference. 

(c) Rules inapplicable in part. These 
rules do not apply to the extent incon-
sistent with, in conflict with, or to the 
extent a matter is otherwise specifi-
cally provided by an Act of Congress, 
or by a rule or regulation of specific 
application prescribed by the United 
States Department of Labor pursuant 
to statutory authority, or pursuant to 
executive order. 

§ 18.1102 [Reserved] 

§ 18.1103 Title. 

These rules may be known as the 
United States Department of Labor 
Rules of Evidence and cited as 29 CFR 
18.ll (1989). 

§ 18.1104 Effective date. 

These rules are effective thirty days 
after date of publication with respect 
to formal adversarial adjudications as 
specified in § 18.1101 except that with 
respect to hearings held following an 
investigation conducted by the United 
States Department of Labor, these 
rules shall be effective only where the 
investigation commenced thirty days 
after publication. 

APPENDIX TO SUBPART B OF PART 18— 
REPORTER’S NOTES 

Reporter’s Introductory Note 

The Rules of Evidence for the United 
States Department of Labor modify the Fed-
eral Rules of Evidence for application in for-
mal adversarial adjudications conducted by 
the United States Department of Labor. The 
civil nonjury nature of the hearings and the 
broad underlying values and goals of the ad-
ministrative process are given recognition in 
these rules. 

REPORTER’S NOTE TO § 18.102 

In all formal adversarial adjudications of 
the United States Department of Labor gov-
erned by these rules, and in particular such 
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