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29 CFR Subtitle A (7–1–09 Edition) § 6.50 

Subpart E—Substantial Variance 
and Arm’s Length Proceedings 

§ 6.50 Scope. 
This subpart supplements the proce-

dures contained in §§ 4.10 and 4.11 of 
part 4 of this title and states the rules 
of practice applicable to hearings 
under section 4(c) of the Act to deter-
mine whether the collectively bar-
gained wages and/or fringe benefits 
otherwise required to be paid under 
that section and sections 2(a)(1) and (2) 
of the Act are substantially at variance 
with those which prevail for services of 
a character similar in the locality, and/ 
or to determine whether the wages and/ 
or fringe benefits provided in the col-
lective bargaining agreement were 
reached as a result of arm’s-length ne-
gotiations. 

§ 6.51 Referral to Chief Administrative 
Law Judge. 

(a) Referral pursuant to § 4.10 or § 4.11 
of part 4 of this title will be by an 
Order of Reference from the Adminis-
trator to the Chief Administrative Law 
Judge, to which will be attached the 
material submitted by the applicant or 
any other material the Administrator 
considers relevant and, for proceedings 
pursuant to § 4.11 of this title, a copy of 
any findings of the Administrator. A 
copy of the Order of Reference and all 
attachments will be sent by mail to the 
following parties: The agency whose 
contract is involved, the parties to the 
collective bargaining agreement, any 
contractor or subcontractor per-
forming on the contract, any con-
tractor or subcontractor known to be 
desirous of bidding thereon or per-
forming services thereunder who is 
known or believed to be interested in 
the determination of the issue, any 
unions or other authorized representa-
tives of service employees employed or 
who may be expected to be employed 
by such contractor or subcontractor on 
the contract work, and any other af-
fected parties known to be interested 
in the determination of the issue. The 
Order of Reference will have attached a 
certificate of service naming all inter-
ested parties who have been served. 

(b) Accompanying the Order of Ref-
erence and attachments will be a no-
tice advising that any interested party, 

including the applicant, who intends to 
participate in the proceeding shall sub-
mit a written response to the Chief Ad-
ministrative Law Judge within 20 days 
of the date on which the certificate of 
service indicates the Order of Ref-
erence was mailed. The notice will 
state that such a response shall in-
clude: 

(1) A statement of the interested par-
ty’s case; 

(2) A list of witnesses the interested 
party will present, a summary of the 
testimony each is expected to give, and 
copies of all exhibits proposed to be 
proffered; 

(3) A list of persons who have knowl-
edge of the facts for whom the inter-
ested party requests that subpoenas be 
issued and a brief statement of the pur-
pose of their testimony; and 

(4) A certificate of service in accord-
ance with § 6.3 of this title on all inter-
ested parties, including the Adminis-
trator. 

§ 6.52 Appointment of Administrative 
Law Judge and notification of pre-
hearing conference and hearing 
date. 

Upon receipt from the Administrator 
of an Order of Reference, notice to the 
parties, attachments and certificate of 
service, the Chief Administrative Law 
Judge shall appoint an Administrative 
Law Judge to hear the case. The Ad-
ministrative Law Judge shall promptly 
notify all interested parties of the time 
and place of a prehearing conference 
and of the hearing which shall be held 
immediately upon the completion of 
prehearing conference. The date of the 
prehearing conference and hearing 
shall be not more than 60 days from the 
date on which the certificate of service 
indicates the Order of Reference was 
mailed. 

§ 6.53 Prehearing conference. 

(a) At the prehearing conference the 
Administrative Law Judge shall at-
tempt to determine the exact areas of 
agreement and disagreement raised by 
the Administrator’s Order of Reference 
and replies thereto, so that the evi-
dence and arguments presented at the 
hearing will be relevant, complete, and 
as brief and concise as possible. 
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(b) Any interested party desiring to 
file proposed findings of fact and con-
clusions of law shall submit them to 
the Administrative Law Judge at the 
prehearing conference. 

(c) If the parties agree that no hear-
ing is necessary to supplement the 
written evidence and the views and ar-
guments that have been presented, the 
Administrative Law Judge shall forth-
with render his/her final decision. The 
Administrative Law Judge with the 
agreement of the parties may permit 
submission of additional written evi-
dence or argument, such as data ac-
companied by affidavits attesting to its 
validity or depositions, within ten days 
of commencement of the prehearing 
conference. 

§ 6.54 Hearing. 
(a) Except as provided in § 6.53(c) of 

this title, the hearing shall commence 
immediately upon the close of the pre-
hearing conference. All matters re-
maining in controversy, including the 
presentation of additional evidence, 
shall be considered at the hearing. 
There shall be a minimum of formality 
in the proceeding consistent with or-
derly procedure. 

(b) To expedite the proceeding the 
Administrative Law Judge shall, after 
consultation with the parties, set rea-
sonable guidelines and limitations for 
the presentations to be made at the 
hearing. The Administrative Law 
Judge may limit cross-examination 
and may question witnesses. 

(c) Under no circumstances shall 
source data obtained by the Bureau of 
Labor Statistics, U.S. Department of 
Labor, or the names of establishments 
contacted by the Bureau be submitted 
into evidence or otherwise disclosed. 
Where the Bureau has conducted a sur-
vey, the published summary of the data 
may be submitted into evidence. 

(d) Affidavits or depositions may be 
admitted at the discretion of the Ad-
ministrative Law Judge. The Adminis-
trative Law Judge may also require 
that unduly repetitious testimony be 
submitted as affidavits. Such affidavits 
shall be submitted within three days of 
the conclusions of the hearing. 

(e) Counsel for the Administrator 
shall participate in the proceeding to 
the degree he/she deems appropriate. 

(f) An expedited transcript shall be 
made of the hearing and of the pre-
hearing conference. 

§ 6.55 Closing of record. 

The Administrative Law Judge shall 
close the record promptly and not later 
than 10 days after the date of com-
mencement of the prehearing con-
ference. Post-hearing briefs may be 
permitted, but the filing of briefs shall 
not delay issuance of the decision of 
the Administrative Law Judge pursu-
ant to § 6.56 of this title. 

§ 6.56 Decision of the Administrative 
Law Judge. 

Within 15 days of receipt of the tran-
script, the Administrative Law Judge 
shall render his/her decision containing 
findings of fact and conclusions of law. 
The decision of the Administrative 
Law Judge shall be based upon consid-
eration of the whole record, and shall 
be in accordance with the regulations 
and rulings contained in part 4 and 
other pertinent parts of this title. If 
any party desires review of the deci-
sion, a petition for review thereof shall 
be filed as provided in § 6.57 of this 
title, and such decision and order shall 
be inoperative unless and until the Ad-
ministrative Review Board issues an 
order affirming the decision. If a peti-
tion has not been filed within 10 days 
of issuance of the Administrative Law 
Judge’s decision, the Administrator 
shall promptly issue any wage deter-
mination which may be required as a 
result of the decision. 

§ 6.57 Petition for review. 

Within 10 days after the date of the 
decision of the Administrative Law 
Judge, any interested party who par-
ticipated in the proceedings before the 
Administrative Law Judge and desires 
review of the decision shall file a peti-
tion for review by the Administrative 
Review Board pursuant to 29 CFR part 
8. The petition shall refer to the spe-
cific findings of fact, conclusions of 
law, or order excepted to and the spe-
cific pages of transcript relevant to the 
petition for review. 
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