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the Regional Director. Neither the re-
quest for review by the Board, nor the 
Board’s grant of such review, operates 
as a stay of the action taken by the Re-
gional Director, unless specifically so 
ordered by the Board. 

Subpart E—Referendum Cases 
Under Section 9(e) (1) and (2) 
of the Act 

§ 101.26 Initiation of rescission of au-
thority cases. 

The investigation of the question as 
to whether the authority of a labor or-
ganization to make an agreement re-
quiring membership in a labor organi-
zation as a condition of employment is 
to be rescinded is initiated by the filing 
of a petition by an employee or group 
of employees on behalf of 30 percent or 
more of the employees in a bargaining 
unit covered by an agreement between 
their employer and a labor organiza-
tion requiring membership in such 
labor organization. The petition must 
be in writing and signed, and either 
must be notarized or must contain a 
declaration by the person signing it, 
under the penalties of the Criminal 
Code, that its contents are true and 
correct to the best of his knowledge 
and belief. It is filed with the Regional 
Director for the Region in which the 
alleged appropriate bargaining unit ex-
ists or, if the bargaining unit exists in 
two or more Regions, with the Re-
gional Director for any of such Re-
gions. The blank form, which is sup-
plied by the Regional Office upon re-
quest, provides, among other things, 
for a description of the bargaining unit 
covered by the agreement, the approxi-
mate number of employees involved, 
and the names of any other labor orga-
nizations which claim to represent the 
employees. The petitioner must supply 
with the petition, or within 48 hours 
after filing, evidence of authorization 
from the employees. 

§ 101.27 Investigation of petition; with-
drawals and dismissals. 

(a) Upon receipt of the petition in the 
Regional Office, it is filed, docketed, 
and assigned to a member of the staff, 
usually a field examiner, for investiga-
tion. The field examiner conducts an 
investigation to ascertain: 

(1) Whether the employer’s oper-
ations affect commerce within the 
meaning of the Act, 

(2) Whether there is in effect an 
agreement requiring as a condition of 
employment membership in a labor or-
ganization, 

(3) Whether the petitioner has been 
authorized by at least 30 percent of the 
employees to file such a petition, and 

(4) Whether an election would effec-
tuate the policies of the Act by pro-
viding for a free expression of choice by 
the employees. 

The evidence of designation submitted 
by the petitioner, usually in the form 
of cards signed by individual employees 
authorizing the filing of such a peti-
tion, is checked to determine the pro-
portion of employees who desire rescis-
sion. 

(b) The petitioner may on its own ini-
tiative request the withdrawal of the 
petition if the investigation discloses 
that an election is inappropriate, be-
cause, among other possible reasons, 
the petitioner’s card-showing is insuffi-
cient to meet the 30-percent statutory 
requirement referred to in subsection 
(a) of this section. 

(c) For the same or similar reasons 
the Regional Director may request the 
petitioner to withdraw its petition. If 
the petitioner, despite the Regional Di-
rector’s recommendation, refuses to 
withdraw the petition, the Regional Di-
rector then dismisses the petition, 
stating the grounds for his dismissal 
and informing the petitioner of the 
right of appeal to the Board in Wash-
ington, DC. The petitioner may within 
14 days appeal from the Regional Direc-
tor’s dismissal by filing such request 
with the Board in Washington, DC. The 
request shall contain a complete state-
ment setting forth the facts and rea-
sons upon which the request is made. 
After a full review of the file with the 
assistance of its staff, the Board may 
sustain the dismissal, stating the 
grounds for its affirmance, or may di-
rect the Regional Director to take fur-
ther action. 

§ 101.28 Consent agreements providing 
for election. 

(a) The Board makes available to the 
parties three types of informal consent 
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procedures through which authoriza-
tion issues can be resolved without re-
sort to formal procedures. These infor-
mal agreements are commonly referred 
to as consent-election agreement fol-
lowed by Regional Director’s deter-
mination, stipulated election agree-
ment followed by Board certification, 
and full consent-election agreement 
providing for the Regional Director’s 
determination of both pre- and post-
election matters. Forms for use in 
these informal procedures are available 
in the Regional Offices. 

(b) The procedures to be used in con-
nection with a consent-election agree-
ment providing for the Regional Direc-
tor’s determination, a stipulated elec-
tion agreement providing for Board 
certification, and the full consent-elec-
tion agreement providing for the Re-
gional Director’s determination of both 
pre- and postelection matters are the 
same as those already described in sub-
part C of this part in connection with 
similar agreements in representation 
cases under section 9(c) of the Act, ex-
cept that no provision is made for run-
off elections. 

[70 FR 3478, Jan. 25, 2005] 

§ 101.29 Procedure respecting election 
conducted without hearing. 

If the Regional Director determines 
that the case is an appropriate one for 
election without formal hearing, an 
election is conducted as quickly as pos-
sible among the employees and upon 
the conclusion of the election the Re-
gional Director makes available to the 
parties a tally of ballots. The parties, 
however, have an opportunity to make 
appropriate challenges and objections 
to the conduct of the election and they 
have the same rights, and the same 
procedure is followed, with respect to 
objections to the conduct of the elec-
tion and challenged ballots, as has al-
ready been described in subpart C of 
the Statements of Procedure in connec-
tion with the postelection procedures 
in representation cases under section 
9(c) of the Act, except that no provi-
sion is made for a runoff election. If no 
such objections are filed within 7 days 
and if the challenged ballots are insuf-
ficient in number to affect the results 
of the election, the Regional Director 
issues to the parties a certification of 

the results of the election, with the 
same force and effect as if issued by the 
Board. 

§ 101.30 Formal hearing and procedure 
respecting election conducted after 
hearing. 

(a) The procedures are the same as 
those described in subpart C of the 
Statements of Procedure respecting 
representation cases arising under sec-
tion 9(c) of the Act. If the preliminary 
investigation indicates that there are 
substantial issues which require deter-
mination before an appropriate elec-
tion may be held, the Regional Direc-
tor will institute formal proceedings by 
issuance of a notice of hearing on the 
issues which, after hearing, is followed 
by Regional Director or Board decision 
and direction of election or dismissal. 
The notice of hearing together with a 
copy of the petition is served on the pe-
titioner, the employer, and any other 
known persons or labor organizations 
claiming to have been designated by 
employees involved in the proceeding. 

(b) The hearing, usually open to the 
public, is held before a hearing officer 
who normally is an attorney or field 
examiner attached to the Regional Of-
fice but may be another qualified Agen-
cy official. The hearing, which is non-
adversary in character, is part of the 
investigation in which the primary in-
terest of the Board’s agents is to insure 
that the record contains as full a state-
ment of the pertinent facts as may be 
necessary for determination of the 
case. The parties are afforded full op-
portunity to present their respective 
positions and to produce the signifi-
cant facts in support of their conten-
tions. In most cases a substantial num-
ber of the relevant facts are undisputed 
and stipulated. The parties are per-
mitted to argue orally on the record 
before the hearing officer. 

(c) Upon the close of the hearing, the 
entire record in the case is then for-
warded to the Regional Director or the 
Board, together with an informal anal-
ysis by the hearing officer of the issues 
and the evidence but without rec-
ommendations. All parties may file 
briefs with the Regional Director or 
the Board within 7 days after the close 
of the hearing. If the case is trans-
ferred to the Board after the close of 
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