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§ 458.79 Burden of proof. 
In a hearing concerning an alleged 

violation of § 458.2 (Bill of rights of 
members of labor organizations) or 
§ 458.37 (Prohibition of certain dis-
cipline), the complainant shall have 
the burden of proving the allegations of 
the complaint by a preponderance of 
the evidence. In a hearing concerning 
an alleged violation of §§ 458.26–458.30, 
the Chief, DOE shall have the burden of 
proving the allegations of the com-
plaint by a preponderance of the evi-
dence. In a hearing concerning an al-
leged violation of other standards of 
conduct matters, the District Director 
shall have the burden of proving the al-
legations of the complaint by a prepon-
derance of the evidence. 

[45 FR 15158, Mar. 7, 1980. Redesignated and 
amended at 50 FR 31311, 31313, Aug. 1, 1985; 59 
FR 15117, Mar. 31, 1994; 62 FR 6094, Feb. 10, 
1997] 

§ 458.80 Unavailability of Administra-
tive Law Judges. 

In the event the Administrative Law 
Judge designated to conduct the hear-
ing becomes unavailable, the Chief Ad-
ministrative Law Judge shall designate 
another Administrative Law Judge for 
the purpose of further hearing or 
issuance of a recommended decision 
and order on the record as made, or 
both. 

§ 458.81 Objection to conduct of hear-
ing. 

(a) Any objection with respect to the 
conduct of the hearing, including any 
objection to the introduction of evi-
dence, may be stated orally or in writ-
ing accompanied by a short statement 
of the grounds for such objection and 
included in the record. No such objec-
tion shall be deemed waived by further 
participation in the hearing. Such ob-
jection shall not stay the conduct of 
the hearing. 

(b) Automatic exceptions will be al-
lowed to all adverse rulings. Rulings by 
the Administrative Law Judge shall 
not be appealed prior to the transfer of 
the case to the Assistant Secretary, 
but shall be considered by the Assist-
ant Secretary only upon the filing of 
exceptions to the Administrative Law 
Judge’s recommended decision and 
order in accordance with § 458.88. 

§ 458.82 Motions after a hearing. 

All motions made after the transfer 
of the case to the Assistant Secretary, 
except motions to correct the record 
under § 458.76(l), shall be made in writ-
ing to the Assistant Secretary. The 
moving party shall serve a copy of all 
motion papers on all other parties. A 
statement of service shall accompany 
the motion. Answers, if any, must be 
served on all parties and the original 
thereof, together with a statement of 
service, shall be filed with the Assist-
ant Secretary after the hearing, within 
seven (7) days after service of the mov-
ing papers unless it is otherwise di-
rected. 

§ 458.83 Waiver of objections. 

Any objection not duly urged before 
an Administrative Law Judge shall be 
deemed waived. 

§ 458.84 Oral argument at the hearing. 

Any party shall be entitled, upon re-
quest, to a reasonable period prior to 
the close of the hearing for oral argu-
ment, which shall be included in the of-
ficial transcript of the hearing. 

§ 458.85 Transcript. 

An official reporter shall make the 
only official transcript of such pro-
ceedings. Copies of the official tran-
script will be provided to the parties, 
in accordance with the provisions of 
part 70 of this title, or they may be ex-
amined in the district office in whose 
geographic jurisdiction the hearing has 
been held. 

[45 FR 15158, Mar. 7, 1980. Redesignated at 50 
FR 31311, Aug. 1, 1985, as amended at 63 FR 
33780, June 19, 1998] 

§ 458.86 Filing of brief. 

Any party desiring to submit a brief 
to the Administrative Law Judge shall 
file the original within ten (10) days 
after the close of the hearing: Provided, 
however, That prior to the close of the 
hearing and for good cause, the Admin-
istrative Law Judge may grant a rea-
sonable extension of time. Copies of 
such brief shall be served on all of the 
parties to the proceeding. Requests for 
additional time in which to file a brief 
under authority of this section made 

VerDate Mar<15>2010 11:27 Jul 23, 2010 Jkt 220110 PO 00000 Frm 00239 Fmt 8010 Sfmt 8010 Y:\SGML\220110.XXX 220110er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



230 

29 CFR Ch. IV (7–1–10 Edition) § 458.87 

after the hearing shall be made in writ-
ing to the Administrative Law Judge 
and copies thereof served on the other 
parties. A statement of such service 
shall be furnished. A request for exten-
sion of time shall be received not later 
than three (3) days before the date such 
briefs are due. In the absence of the Ad-
ministrative Law Judge such requests 
shall be ruled upon by the Chief Ad-
ministrative Law Judge. No reply brief 
may be filed except by permission of 
the Administrative Law Judge. 

§ 458.87 Proposed findings and conclu-
sions. 

Within fifteen (15) days following the 
close of the hearing, the parties may 
submit proposed findings and conclu-
sions to the Administrative Law Judge, 
together with supporting reasons 
therefor, which shall become part of 
the record. 

§ 458.88 Submission of the Administra-
tive Law Judge’s recommended de-
cision and order to the Assistant 
Secretary; exceptions. 

(a) After the close of the hearing, and 
the receipt of briefs, or findings and 
conclusions, if any, the Administrative 
Law Judge shall prepare his rec-
ommended decision and order expedi-
tiously. The recommended decision and 
order shall contain findings of fact, 
conclusions, and the reasons or basis 
therefor including credibility deter-
minations, and recommendations as to 
the disposition of the case including 
the remedial action to be taken. 

(b) The Administrative Law Judge 
shall cause his recommended decision 
and order to be served promptly on all 
parties to the proceeding. Thereafter, 
the Administrative Law Judge shall 
transfer the case to the Assistant Sec-
retary including his recommended de-
cision and order and the record. The 
record shall include the complaint, the 
notice of hearing, motions, rulings, or-
ders, official transcript of the hearing, 
stipulations, objections, depositions, 
exhibits, documentary evidence and 
any briefs or other documents sub-
mitted by the parties. 

(c) Exceptions to the Administrative 
Law Judge’s recommended decision and 
order may be filed by any party with 
the Assistant Secretary within fifteen 

(15) days after service of the rec-
ommended decision and order: Pro-
vided, however, That the Assistant Sec-
retary may for good cause shown ex-
tend the time for filing such excep-
tions. Requests for additional time in 
which to file exceptions shall be in 
writing, and copies thereof shall be 
served on the other parties. Requests 
for extension of time must be received 
no later than three (3) days before the 
date the exceptions are due. Copies of 
such exceptions and any supporting 
briefs shall be served on all other par-
ties, and a statement of such service 
shall be furnished to the Assistant Sec-
retary. 

§ 458.89 Contents of exceptions to Ad-
ministrative Law Judge’s rec-
ommended decision and order. 

(a) Exceptions to an Administrative 
Law Judge’s recommended decision and 
order shall: 

(1) Set forth specifically the ques-
tions upon which exceptions are taken; 

(2) Identify that part of the Adminis-
trative Law Judge’s recommended de-
cision and order to which objection is 
made; 

(3) Designate by precise citation of 
page the portions of the record relied 
on, state the grounds for the excep-
tions and include the citation of au-
thorities unless set forth in a sup-
porting brief. 

(b) Any exception to a ruling, find-
ing, conclusion, or recommendation 
which is not specifically urged shall be 
deemed to have been waived. Any ex-
ception which fails to comply with the 
foregoing requirements may be dis-
regarded. 

§ 458.90 Briefs in support of excep-
tions. 

(a) Any brief in support of exceptions 
shall contain only matters included 
within the scope of the exceptions and 
shall contain, in the order indicated, 
the following: 

(1) A concise statement of the case 
containing all that is material to the 
consideration of the questions pre-
sented; 

(2) A specification of the questions 
involved and to be argued; 

(3) The argument, presenting clearly 
the points of fact and law relied on in 
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