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the requirement of section 3(m) and 
subpart B of this part need not be con-
sidered, since the employee is still re-
ceiving, after the deduction has been 
made, a cash wage of $1.60 an hour. De-
ductions for board, lodging, or other fa-
cilities may be made in nonovertime 
workweeks even if they reduce the cash 
wage below the minimum, provided the 
prices charged do not exceed the ‘‘rea-
sonable cost’’ of such facilities. When 
such items are furnished the employee 
at a profit, the deductions from wages 
in weeks in which no overtime is 
worked are considered to be illegal 
only to the extent that the profit re-
duces the wage (which includes the 
‘‘reasonable cost’’ of the facilities) 
below the required minimum. Accord-
ingly, in a situation when $1.60 an hour 
is the applicable minimum wage, if an 
employee employed at a rate of $1.65 an 
hour works 40 hours in a workweek and 
is paid only $54 in cash, $12 having been 
deducted for facilities furnished to 
him, such facilities must be measured 
by the requirements of section 3(m) 
and this part to determine if the em-
ployee has received the minimum of $64 
(40 hours × $1.60) in cash or in facilities 
which may be legitimately included in 
‘‘wages’’ payable under the Act. The 
same would be true where an employee 
is furnished the facilities in addition to 
a cash wage of $54 for 40 hours of work. 
In either case, if the ‘‘reasonable cost’’ 
to the employer of legitimate facilities 
equals at least $10 the requirements of 
the Act are met. Cf. Southern Pacific 
Co. v. Joint Council Dining Car Employ-
ees, 165 F. (2d) 26 (C.A. 9). 

(b) Deductions for articles such as 
tools, miners’ lamps, dynamite caps, 
and other items which do not con-
stitute ‘‘board, lodging, or other facili-
ties’’ may likewise be made in non-
overtime workweeks if the employee 
nevertheless received the required min-
imum wage in cash free and clear; but 
to the extent that they reduce the 
wages of the employee in any such 
workweek below the minimum re-
quired by the Act, they are illegal. 

§ 531.37 Overtime workweeks. 
(a) Section 7 requires that the em-

ployee receive compensation for over-
time hours at ‘‘a rate of not less than 
one and one-half times the regular rate 

at which he is employed.’’ When over-
time is worked by an employee who re-
ceives the whole or part of his wage in 
facilities and it becomes necessary to 
determine the portion of his wages rep-
resented by facilities, all such facilities 
must be measured by the requirements 
of section 3(m) and subpart B of this 
part. It is the Administrator’s opinion 
that deductions may be made, however, 
on the same basis in an overtime work-
week as in nonovertime workweeks 
(see § 531.36), if their purpose and effect 
are not to evade the overtime require-
ments of the Act or other law, pro-
viding the amount deducted does not 
exceed the amount which could be de-
ducted if the employee had only 
worked the maximum number of 
straight-time hours during the work-
week. For example, in a situation 
where $1.60 an hour is the applicable 
minimum wage, if an employee is em-
ployed at a rate of $1.65 an hour (5 
cents in excess of the minimum wage) 
the maximum amount which may be 
deducted from his wages in a 40-hour 
workweek for items such as tools, dy-
namite caps, miners’ lamps, or other 
articles which are not ‘‘facilities’’ 
within the meaning of the Act, is 40 
times 5 cents or $2 (see § 531.36). Deduc-
tions in excess of this amount for such 
articles are illegal in overtime work-
weeks as well as in nonovertime work-
weeks. There is no limit on the amount 
which may be deducted for ‘‘board, 
lodging, or other facilities’’ in over-
time workweeks (as in workweeks 
when no overtime is worked), provided 
that these deductions are made only 
for the ‘‘reasonable cost’’ of the items 
furnished. When such items are fur-
nished at a profit, the amount of the 
profit (plus the full amount of any de-
ductions for articles which are not fa-
cilities) may not exceed $2 in the exam-
ple heretofore used in this paragraph. 
These principles assume a situation 
where bona fide deductions are made 
for particular items in accordance with 
the agreement or understanding of the 
parties. If the situation is solely one of 
refusal or failure to pay the full 
amount of wages required by section 7, 
these principles have no application. 
Deductions made only in overtime 
workweeks, or increases in the prices 
charged for articles or services during 

VerDate Mar<15>2010 09:47 Jul 27, 2010 Jkt 220111 PO 00000 Frm 00199 Fmt 8010 Sfmt 8010 Y:\SGML\220111.XXX 220111jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



190 

29 CFR Ch. V (7–1–10 Edition) § 531.38 

overtime workweeks will be scruti-
nized to determine whether they are 
manipulations to evade the overtime 
requirements of the Act. 

(b) Where deductions are made from 
the stipulated wage of an employee, 
the regular rate of pay is arrived at on 
the basis of the stipulated wage before 
any deductions have been made. Where 
board, lodging, or other facilities are 
customarily furnished as addition to a 
cash wage, the reasonable cost of the 
facilities to the employer must be con-
sidered as part of the employee’s reg-
ular rate of pay. See Walling v. Alaska 
Pacific Consolidated Mining Co., 152 F. 
(2d) 812 (C.A. 9), cert. denied, 327 U.S. 
803. Thus, suppose an employee em-
ployed at a cash rate of $2 an hour, 
whose maximum nonovertime work-
week under section 7(a) of the Act is 40 
hours, works 44 hours during a par-
ticular workweek. If, in addition, he is 
furnished board, lodging, or other fa-
cilities valued at $16, but whose ‘‘rea-
sonable cost’’ is $11, the $11 must be 
added to his cash straight-time pay of 
$88 ($2 × 44 hours) in determining the 
regular rate of pay on which his over-
time compensation is to be calculated. 
The regular rate then becomes $2.25 an 
hour (($88+$11=$99)÷(44 hours)=$2.25 an 
hour). The employee is thus entitled to 
receive a total of $103.50 for the week 
((40 hours × $2.25=$90)+(4 hours × $3.37 1⁄2 
=$13.50)). In addition to the straight- 
time pay of $88 in cash and $11 in facili-
ties, extra compensation of $4.50 in 
cash for the 4 overtime hours must, 
therefore, be paid by the employer, to 
meet the requirements of the Act. 

PAYMENTS MADE TO PERSONS OTHER 
THAN EMPLOYEES 

§ 531.38 Amounts deducted for taxes. 
Taxes which are assessed against the 

employee and which are collected by 
the employer and forwarded to the ap-
propriate governmental agency may be 
included as ‘‘wages’’ although they do 
not technically constitute ‘‘board, 
lodging, or other facilities’’ within the 
meaning of section 3(m). This principle 
is applicable to the employee’s share of 
social security and State unemploy-
ment insurance taxes, as well as other 
Federal, State, or local taxes, levies, 
and assessments. No deduction may be 

made for any tax or share of a tax 
which the law requires to be borne by 
the employer. 

§ 531.39 Payments to third persons 
pursuant to court order. 

(a) Where an employer is legally 
obliged, as by order of a court of com-
petent and appropriate jurisdiction, to 
pay a sum for the benefit or credit of 
the employee to a creditor of the em-
ployee, trustee, or other third party, 
under garnishment, wage attachment, 
trustee process, or bankruptcy pro-
ceeding, deduction from wages of the 
actual sum so paid is not prohibited: 
Provided, That neither the employer 
nor any person acting in his behalf or 
interest derives any profit or benefit 
from the transaction. In such case, 
payment to the third person for the 
benefit and credit of the employee will 
be considered equivalent, for the pur-
poses of the Act, to payment to the em-
ployee. 

(b) The amount of any individual’s 
earnings withheld by means of any 
legal or equitable procedure for the 
payment of any debt may not exceed 
the restriction imposed by section 
303(a), title III, Restriction on Garnish-
ment, of the Consumer Credit Protec-
tion Act (82 Stat. 163, 164; 15 U.S.C. 1671 
et seq.). The application of title III is 
discussed in part 870 of this chapter. 
When the payment to a third person of 
moneys withheld pursuant to a court 
order under which the withholdings ex-
ceeds that permitted by the CCPA, the 
excess will not be considered equiva-
lent to payment of wages to the em-
ployee for purpose of the Fair Labor 
Standards Act. 

[35 FR 10757, July 2, 1970] 

§ 531.40 Payments to employee’s as-
signee. 

(a) Where an employer is directed by 
a voluntary assignment or order of his 
employee to pay a sum for the benefit 
of the employee to a creditor, donee, or 
other third party, deduction from 
wages of the actual sum so paid is not 
prohibited: Provided, That neither the 
employer nor any person acting in his 
behalf or interest, directly or indi-
rectly, derives any profit or benefit 
from the transaction. In such case, 
payment to the third person for the 
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