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47 52 F. Supp. 503. 
48 North Shore Corp. v. Barnett, 143 F. (2d) 

172 (C.A. 5); Schmidt v. Peoples Telephone 
Union of Maryville, Mo., 138 F. (2d) 13 (C.A. 8). 

49 Compare Mitchell v. Vollmer, ante, with 
Koepfie v. Garavaglia, 200 F. (2d) 191 (C.A. 6); 
Moss v. Gillioz Const. Co., 206 F. (2d) 819 (C.A. 
10); and Van Klaveren v. Killian House, 210 F. 
(2d) 510 (C.A. 5). The Vollmer decision spe-
cifically rejected the applicability of the de-
cision construing the Federal Employer’s Li-
ability Act, on which the cited appellate 
court decision relied. 

50 Mitchell v. Vollmer, ante; Walling v. Jack-
sonville Paper Co., ante; and Overstreet v. 
North Shore Corp., ante. 

51 Mitchell v. Vollmer & Co., ante; Tobin v. 
Pennington-Winter Const. Co., 198 F. (2d) 334, 
certiorari denied 345 U.S. 915; and Bennett v. 
V. P. Loftis Co., 167 F. (2d) 286. 

52 Walton v. Southern Package Corp., 320 U.S. 
540; Slover v. Wathen & Co., 140 F. (2d) 258 

Continued 

available for interstate commerce were 
engaged in commerce, regardless of the 
extent of the interstate traffic. 47 The 
court recognized that although the 
amount of the interstate commerce in 
the Overstreet case was very small it 
was regular and recurring and not oc-
casional nor incidental. Thus, under 
the authoritative decision a percentage 
test is not regarded as a practical guide 
for ascertaining whether a particular 
facility is an instrumentality of inter-
state commerce. 48 Employees who are 
engaged in the repair, maintenance, ex-
tension, enlargement, replacement, re-
construction, redesigning or other im-
provement of such a road are subject to 
the Act. The fact that the road is 
owned or controlled by the State or 
Federal Government or by any subdivi-
sion thereof would not affect the appli-
cability of the Act. The same would be 
true if State or Federal funds were 
used to finance the construction. It 
should be noted, however, that if the 
employees are actually employees of a 
State, or a political subdivision there-
of, they are excepted from coverage of 
the Act under section 3(d). 

(3) City streets. The construction, re-
construction or repair of a city street, 
whether residential or not, which is 
part of an interstate highway or which 
directly connects with any interstate 
highway is so closely related to the 
interstate commerce moving on the ex-
isting highway as to be a part of it. 
Construction of other streets, which 
are not a part of a public road building 
program and are constructed on pri-
vate property as a part of a new resi-
dential development, will not be con-
sidered covered until further clarifica-
tion from the courts. 

(4) New highway construction. Al-
though a number of appellate court de-
cisions have held that the construction 
of new highways is not within the cov-
erage of the Act, these decisions relied 
upon the technical ‘‘new construction’’ 
concept which the United States Su-
preme Court has subsequently held to 
be inapplicable as the basis for deter-

mining coverage under this Act. 49 
Under the principles now established 
by that Court’s decision, which require 
determination of coverage on the basis 
of realistic, practical considerations, 
the construction of new expressways 
and highways that will connect with an 
interstate highway system is so ‘‘re-
lated to the functioning of an instru-
mentality or facility of interstate com-
merce as to be, in practical effect, a 
part of it, rather than isolated, local 
activity.’’ 50 Such highways and ex-
pressways not only are so designed as 
necessarily to become a part of or addi-
tions to an existing interstate highway 
system, but their construction is plain-
ly of a national rather than a local 
character, as evidenced by the Federal 
financial contribution to their con-
struction. And neither the fact that 
they are not dedicated to interstate 
use during their construction, nor the 
fact that they will constitute alternate 
routes rather than replacement of ex-
isting road, constitute sufficient basis, 
under the controlling court decisions, 
for excluding them from the coverage 
of the Act. 51 Accordingly, unless and 
until authoritative court decision in 
the future hold otherwise, the con-
struction of such new highways and ex-
pressways will be regarded as covered. 

§ 776.30 Construction performed on 
temporarily idle facilities. 

The Act applies to work on a covered 
interstate instrumentality or produc-
tion facility even though performed 
during periods of temporary non-use or 
idleness. 52 The courts have held the 
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29 CFR Ch. V (7–1–10 Edition) Pt. 778 

(C.A. 4); Bodden v. McCormick Shipping Corp., 
188 F. (2d) 733; and Russell Co. v. McComb, 187 
F. (2d) 524 (C.A. 5). 

53 Pedersen v. J. F. Fitzgerald Construction 
Co., ante; Bennett v. V. P. Loftis, ante; 
Walling v. McCrady Const. Co., ante; and 
Bodden v. McCormick Shipping Corp., 188 F. 
(2d) 733. 

54 Maneja v. Waialua Agricultural Co., 349 
U.S. 254; Bowie v. Gonzalez, 117 F. (2d) 11; 
Weaver v. Pittsburgh Steamship Co., 153 F. (2d) 
597, certiorari denied 328 U.S. 858; Walling v. 
Keensburg Steamship Co., 462 F. (2d) 405. 

Act applicable to performance of con-
struction work upon a covered facility 
even though the use of the facility was 
temporarily interrupted or discon-
tinued. 53 It is equally clear that the re-
pair or maintenance of a covered facil-
ity (including its machinery, tools, 
dies, and other equipment) though per-
formed during the inactive or dead sea-
son, is subject to the Acts. 54 
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